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BRYAN, Judge. 

T r a c i e M c K e l v i n and Jerome M c K e l v i n a p p e a l from the 

d i s m i s s a l of t h e i r c l a i m s a l l e g i n g n e g l i g e n c e and wantonness 

a g a i n s t Doug Smith. We r e v e r s e and remand. 

The M c K e l v i n s sued s e v e r a l d e f e n d a n t s , i n c l u d i n g S m i t h , 
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a l l e g i n g v a r i o u s c l a i m s based on an a l l e g a t i o n of f i r e 

o c c u r r i n g a t the M c K e l v i n s ' house. The c o m p l a i n t a l l e g e d t h a t 

" [ o ] n [or] about F e b r u a r y 10, 2008, the [Mc K e l v i n s ' ] home was 

damaged by a f i r e due t o a d e f e c t i v e e l e c t r i c a l j u n c t i o n box." 

The c o m p l a i n t a l s o a l l e g e d t h a t S m i t h had n e g l i g e n t l y or 

wantonly f a i l e d t o p e r f o r m "a duty t o i n s p e c t , i n v e s t i g a t e , 

[and/or] p r o v i d e s e r v i c e s r e g a r d i n g the e l e c t r i c a l c o n d i t i o n 

of the [ M c K e l v i n s ' ] home." Smith f i l e d a motion t o d i s m i s s 

the c l a i m s a g a i n s t him o r , a l t e r n a t i v e l y , f o r a more d e f i n i t e 

statement. That motion sought a d i s m i s s a l on the grounds t h a t 

the c o m p l a i n t had f a i l e d t o a l l e g e t h a t S m i t h had any 

r e l a t i o n s h i p w i t h the M c K e l v i n s c r e a t i n g a duty t o them and 

t h a t S m i t h had not been p r o p e r l y s e r v e d . The M c K e l v i n s and 

Smith agree t h a t S m i t h , f o l l o w i n g the f i l i n g of the motion t o 

d i s m i s s , was s e r v e d by p e r s o n a l s e r v i c e . The M c K e l v i n s 

s u b s e q u e n t l y f i l e d an amended c o m p l a i n t t h a t r e t a i n e d the same 

f a c t u a l a l l e g a t i o n s a g a i n s t Smith. 

A f t e r f i l i n g the amended c o m p l a i n t , Smith f i l e d a second 

motion t o d i s m i s s o r , a l t e r n a t i v e l y , f o r a more d e f i n i t e 

statement. That motion t o d i s m i s s , f i l e d p u r s u a n t t o Rule 

1 2 ( b ) , A l a . R. C i v . P., a s s e r t e d t h a t the c l a i m s a g a i n s t Smith 
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s h o u l d be d i s m i s s e d because, he s a i d , the c o m p l a i n t had f a i l e d 

t o a l l e g e t h a t S m ith had any r e l a t i o n s h i p w i t h the M c K e l v i n s 

c r e a t i n g a duty " t o i n s p e c t , i n v e s t i g a t e , [and/or] p r o v i d e 

s e r v i c e s r e g a r d i n g the e l e c t r i c a l c o n d i t i o n of the 

[ M c K e l v i n s ' ] home." T h e r e f o r e , S m ith a s s e r t e d , the c o m p l a i n t 

f a i l e d t o g i v e him p r o p e r n o t i c e of the c l a i m s a g a i n s t him 

under Rule 8 ( a ) , A l a . R. C i v . P. A d d i t i o n a l l y , the motion t o 

d i s m i s s a s s e r t e d t h a t the c l a i m s a g a i n s t S m i t h were b a r r e d by 

the d o c t r i n e of s u b s t a n t i v e immunity. The t r i a l c o u r t g r a n t e d 

Smith's motion t o d i s m i s s the c l a i m s a g a i n s t him, w i t h o u t 

s p e c i f y i n g a reason f o r the d i s m i s s a l . The t r i a l c o u r t 

c e r t i f i e d the d i s m i s s a l o r d e r as a f i n a l judgment, p u r s u a n t t o 

Rule 5 4 ( b ) , A l a . R. C i v . P. The M c K e l v i n s then appealed t o 

the supreme c o u r t , and the supreme c o u r t t r a n s f e r r e d the 

a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

"'The a p p r o p r i a t e s t a n d a r d of r e v i e w of a t r i a l 
c o u r t ' s [ r u l i n g on] a motion t o d i s m i s s i s whether 
"when the a l l e g a t i o n s of the c o m p l a i n t are viewed 
most s t r o n g l y i n the p l e a d e r ' s f a v o r , i t appears 
t h a t the p l e a d e r c o u l d prove any s e t of 
c i r c u m s t a n c e s t h a t would e n t i t l e [the p l e a d e r ] t o 
r e l i e f . " Nance v. Matthews, 622 So. 2d 297, 299 
( A l a . 1993); R a l e y v. C i t i b a n c of A l a b a m a / A n d a l u s i a, 
474 So. 2d 640, 641 ( A l a . 1985). T h i s Court does 
not c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether the p l a i n t i f f may p o s s i b l y 
p r e v a i l . Nance, 622 So. 2d a t 299. A " d i s m i s s a l i s 
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p r o p e r o n l y when i t appears beyond doubt t h a t the 
p l a i n t i f f can prove no s e t of f a c t s i n su p p o r t of 
the c l a i m t h a t would e n t i t l e the p l a i n t i f f t o 
r e l i e f . " Nance, 622 So. 2d a t 299; G a r r e t t v. 
Hadden, 495 So. 2d 616, 617 ( A l a . 1986); H i l l v.  
K r a f t , I n c . , 496 So. 2d 768, 769 ( A l a . 1986).'" 

L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of Alabama H e a l t h 

S e r v s . Found., P.C., 881 So. 2d 1013, 1017 ( A l a . 2003) 

( q u o t i n g Lyons v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d 257, 

260 ( A l a . 2003)). 

In h i s second motion t o d i s m i s s , Smith moved f o r 

d i s m i s s a l of the M c K e l v i n s ' c l a i m s a g a i n s t him based on h i s 

a s s e r t i o n s t h a t (1) those c l a i m s were i n s u f f i c i e n t l y p l e a d e d 

under Rule 8 ( a ) , A l a . R. C i v . P.; and (2) those c l a i m s were 

b a r r e d by the d o c t r i n e of s u b s t a n t i v e immunity. The t r i a l 

c o u r t d i d not s p e c i f y a b a s i s f o r d i s m i s s i n g the c l a i m s 

a g a i n s t Smith. T h e r e f o r e , we address i n t u r n the two a s s e r t e d 

grounds f o r d i s m i s s a l b e f o r e the t r i a l c o u r t . 

F i r s t , we address the M c K e l v i n s ' argument t h a t the t r i a l 

c o u r t e r r e d by d i s m i s s i n g t h e i r n e g l i g e n c e and wantonness 

c l a i m s a g a i n s t Smith because, t h e y say, those c l a i m s s a t i s f i e d 

the p l e a d i n g r e q u i r e m e n t s of Rule 8 ( a ) , A l a . R. C i v . P. Rule 

8(a) p r o v i d e s : 

"(a) Claims f o r R e l i e f . A p l e a d i n g which s e t s 
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f o r t h a c l a i m f o r r e l i e f , whether an o r i g i n a l c l a i m , 
c o u n t e r c l a i m , c r o s s - c l a i m , or t h i r d - p a r t y c l a i m , 
s h a l l c o n t a i n (1) a s h o r t and p l a i n statement of the 
c l a i m showing t h a t the p l e a d e r i s e n t i t l e d t o 
r e l i e f , and (2) a demand f o r judgment f o r the r e l i e f 
the p l e a d e r seeks. R e l i e f i n the a l t e r n a t i v e or of 
s e v e r a l d i f f e r e n t t ypes may be demanded." 

"[T]he purpose of n o t i c e p l e a d i n g i s t o p r o v i d e 

d efendants adequate n o t i c e of the c l a i m s a g a i n s t them." Ex 

p a r t e I n t e r n a t i o n a l Ref. & Mfg. Co., 972 So. 2d 784, 789 ( A l a . 

2007). See a l s o Rule 8, A l a . R. C i v . P., Committee Comments 

on 1973 A d o p t i o n ("Under [Rule 8] the prime purpose of 

p l e a d i n g s i s t o g i v e n o t i c e . " ) . " G e n e r a l l y , the p l e a d i n g s , i n 

and of themselves, are c o n s i d e r e d r e l a t i v e l y u n i m p o r t a n t 

because cases are t o be d e c i d e d on the m e r i t s . " Johnson v. 

C i t y of M o b i l e , 475 So. 2d 517, 519 ( A l a . 1985). 

" [ R u l e 8(a)] i s c o m p l i e d w i t h i f the c l a i m f o r 
r e l i e f g i v e s t o the opponent f a i r n o t i c e of the 
p l e a d e r ' s c l a i m and the grounds upon which i t r e s t s . 
C a r t e r v. Calhoun County Board of E d u c a t i o n , 345 So. 
2d 1351 ( A l a . 1977). The d i s c o v e r y p r o c e s s bears 
the burden of f i l l i n g i n the f a c t u a l d e t a i l s . 5 C. 
W right & A. M i l l e r , F e d e r a l P r a c t i c e and Procedure 
§ 1215, p. 110 (1969). A f a i r r e a d i n g and s t u d y of 
the Alabama Rul e s of C i v i l Procedure l e a d t o the 
d e t e r m i n a t i o n t h a t p l e a d i n g t e c h n i c a l i t i e s are now 
l a r g e l y a v o i d e d and t h a t the p l e a d i n g of l e g a l 
c o n c l u s i o n s i s not p r o h i b i t e d , as l o n g as the 
r e q u i s i t e f a i r n o t i c e i s p r o v i d e d t h e r e b y t o the 
opponent." 

M i t c h e l l v. M i t c h e l l , 506 So. 2d 1009, 1010 ( A l a . C i v . App. 
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1987). Furthermore, " p l e a d i n g s are t o be l i b e r a l l y c o n s t r u e d 

i n f a v o r of the p l e a d e r . " A d k i s o n v. Thompson, 650 So. 2d 

859, 862 ( A l a . 1994). See a l s o Rule 8, A l a . R. C i v . P., 

Committee Comments on 1973 A d o p t i o n ("Rule 8 ( f ) [ , A l a . R. C i v . 

P.,] ... p r o v i d e s t h a t the p l e a d i n g s are t o be c o n s t r u e d 

l i b e r a l l y i n f a v o r of the p l e a d e r . " ) . 

"[T]he d i s m i s s a l of a c o m p l a i n t i s not pr o p e r i f the 
p l e a d i n g c o n t a i n s 'even a g e n e r a l i z e d statement of 
f a c t s which w i l l s u p p o r t a c l a i m f o r r e l i e f under 
[Rule] 8, [ A l a . R. C i v . P . ] ' (Dunson v. F r i e d l a n d e r  
R e a l t y , 369 So. 2d 792, 796 ( A l a . 1979)), because 
' [ t ] h e purpose of the Alabama Ru l e s of C i v i l 
Procedure i s t o e f f e c t j u s t i c e upon the m e r i t s of 
the c l a i m and t o renounce the t e c h n i c a l i t y of 
pr o c e d u r e . ' C r a w f o r d v. Crawford, 349 So. 2d 65, 66 
( A l a . C i v . App. 1977) 

Simpson v. Jones, 460 So. 2d 1282, 1285 ( A l a . 1984). 1 

In p e r t i n e n t p a r t , the amended c o m p l a i n t made the 

f o l l o w i n g a l l e g a t i o n s r e g a r d i n g Smith s p e c i f i c a l l y : 

"20. One day p r i o r t o the ... f i r e [at the 
M c K e l v i n s ' home o c c u r r i n g on Febr u a r y 10, 2008], ... 
Smith and/or one or more of the f i c t i t i o u s p a r t y 
defendants had a duty t o i n s p e c t , i n v e s t i g a t e , 
[and/or] p r o v i d e s e r v i c e s r e g a r d i n g the e l e c t r i c a l 
c o n d i t i o n of the [McK e l v i n s ' ] home. 

"21. The Defendants n e g l i g e n t l y or wantonly 

1We note t h a t Rule 9 ( b ) , A l a . R. C i v . P., q u a l i f i e s the 
g e n e r a l i z e d p l e a d i n g s p e r m i t t e d by Rule 8(a) by r e q u i r i n g t h a t 
f r a u d be a l l e g e d " w i t h p a r t i c u l a r i t y . " 
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f a i l e d t o p e r f o r m t h e i r d u t i e s . 

"22. As a pr o x i m a t e r e s u l t of the 
Defendants' n e g l i g e n c e or wantonness, the 
[McKelvins] s u f f e r e d damage t o t h e i r home, t h e i r 
p e r s o n a l p r o p e r t y , and have s u f f e r e d and c o n t i n u e t o 
s u f f e r i n j u r i e s , i l l h e a l t h , mental a n g u i s h and p a i n 
and s u f f e r i n g and are f o r c e d t o l i v e i n a home which 
i s damaged. As a r e s u l t of t h e i r damages and 
i n j u r i e s , the [McKelvins] have i n c u r r e d and w i l l 
c o n t i n u e t o i n c u r m e d i c a l b i l l s and expenses f o r the 
r e p a i r of t h e i r home." 

A d d i t i o n a l l y , the amended c o m p l a i n t made the f o l l o w i n g g e n e r a l 

a l l e g a t i o n s t h a t seem t o r e f e r t o Smith, among o t h e r s : 

"The v a r i o u s Defendants attempted r e p a i r s t o and/or 
i n s p e c t i o n s o f , or made p r o v i s i o n t o have r e p a i r s or 
i n s p e c t i o n s performed t o , the [Mc K e l v i n s ' ] home and 
knew or s h o u l d have known of the d e f e c t i v e c o n d i t i o n 
of the home. The Defendants f a i l e d t o make the 
n e c e s s a r y r e p a i r s t o the home and/or f a i l e d t o 
a p p r i s e the [McKelvins] of the home's d e f e c t i v e and 
dangerous c o n d i t i o n which caused the damage t o the 
[McK e l v i n s ' ] home." 

Smith argues t h a t the c o m p l a i n t f a i l e d t o a l l e g e f a c t s 

d e m o n s t r a t i n g t h a t he owed the M c K e l v i n s any duty, an 

e s s e n t i a l element of b o t h a n e g l i g e n c e c l a i m and a wantonness 

c l a i m . See, e.g., L i l y a v. G r e a t e r G u l f S t a t e F a i r , I n c . , 855 

So. 2d 1049, 1056 ( A l a . 2003). T h e r e f o r e , Smith contends, the 

t r i a l c o u r t p r o p e r l y d i s m i s s e d the n e g l i g e n c e and wantonness 

c l a i m s a g a i n s t him f o r the M c K e l v i n s ' f a i l u r e t o s u f f i c i e n t l y 

p l e a d those c l a i m s . C o n v e r s e l y , the M c K e l v i n s argue t h a t 
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t h e i r c l a i m s a g a i n s t Smith s a t i s f y the n o t i c e - p l e a d i n g 

r e q u i r e m e n t s of Rule 8 ( a ) . We agree w i t h the M c K e l v i n s . 

A l t h o u g h the c o m p l a i n t d i d not s t a t e i n d e t a i l the a l l e g e d 

f a c t s upon which the M c K e l v i n s based t h e i r c l a i m s a g a i n s t 

Smith, i t d i d p r o v i d e Smith w i t h s u f f i c i e n t n o t i c e of those 

c l a i m s . The c l a i m s , i n t h e i r b r e v i t y and p l a i n n e s s , are 

c o n s i s t e n t w i t h the example found i n Form 16, Appendix I t o 

the Alabama Rule of C i v i l P rocedure, which has been approved 

by our supreme c o u r t . See Appendix I , Supreme Court Note. 

Form 16 p r o v i d e s : 

"Form 16. Complaint f o r N e g l i g e n c e or Wantonness 

"1. On or about the day of , upon 
a p u b l i c highway [ s t a t e the name of the s t r e e t ] i n 
[ C i t y ] , County, Alabama, the defendant 
n e g l i g e n t l y [or wantonly] caused or a l l o w e d a motor 
v e h i c l e t o c o l l i d e w i t h a motor v e h i c l e o c c u p i e d by 
the p l a i n t i f f . 

"2. As a p r o x i m a t e consequence of the 
defendant's s a i d n e g l i g e n c e [or wantonness], the 
p l a i n t i f f was caused t o s u f f e r the f o l l o w i n g 
i n j u r i e s and damages: 

"[enumerate i n j u r i e s and damages] 

"Wherefore p l a i n t i f f demands judgment a g a i n s t 
defendant i n the sum of d o l l a r s and c o s t s . " 

See a l s o Phelps v. South Alabama E l e c . Co-op, 434 So. 2d 234, 

237 ( A l a . 1983) ( e v a l u a t i n g the s u f f i c i e n c y of a c o m p l a i n t 
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a l l e g i n g n e g l i g e n c e and wantonness c l a i m s i n r e l a t i o n t o Form 

16). We conclude t h a t the M c K e l v i n s ' c o m p l a i n t a d e q u a t e l y 

s t a t e d t h e i r c l a i m s a g a i n s t Smith under Rule 8(a) and t h a t the 

t r i a l c o u r t c o u l d not have p r o p e r l y d i s m i s s e d those c l a i m s f o r 

f a i l u r e t o s a t i s f y the r e q u i r e m e n t s of t h a t r u l e . See a l s o  

K n i g h t v. Burns, K i r k l e y & W i l l i a m s C o n s t r . Co., 331 So. 2d 

651, 654-55 ( A l a . 1976) ( s t a t i n g t h a t a c o m p l a i n t was 

s u f f i c i e n t under Rule 8(a) t o put a defendant on n o t i c e even 

though t h e r e was no s p e c i f i c a l l e g a t i o n of a duty owed). 

Smith argues t h a t h i s p o s i t i o n on t h i s i s s u e i s s u p p o r t e d 

by A s h c r o f t v. I q b a l , U.S. , 129 S. Ct. 1937 (2009), a 

r e c e n t o p i n i o n i s s u e d by the U n i t e d S t a t e s Supreme Co u r t . The 

U n i t e d S t a t e s Court of Appeals f o r the T h i r d C i r c u i t has 

observed t h a t , under I q b a l and B e l l A t l a n t i c Corp. v. Twombly, 

550 U.S. 544 (2007), " p l e a d i n g s t a n d a r d s [under the F e d e r a l 

R u l e s of C i v i l Procedure] have seemingly s h i f t e d from s i m p l e 

n o t i c e p l e a d i n g t o a more h e i g h t e n e d form of p l e a d i n g , 

r e q u i r i n g a p l a i n t i f f t o p l e a d more than the p o s s i b i l i t y of 

r e l i e f t o s u r v i v e a motion t o d i s m i s s . " Fowler v. UPMC 
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Shadyside, 578 F.3d 203, 210 (3d C i r . 2009). 2 But see A r i s t a  

Records, LLC v. Doe 3, 604 F.3d 110, 120-21 (2d. C i r . 2010) 

2 I n I q b a l , the U n i t e d S t a t e s Supreme Court e x p l a i n e d : 

"As the Court h e l d i n [ B e l l A t l a n t i c Corp. v.]  
Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 
2d 929 [ ( 2 0 0 7 ) ] , the p l e a d i n g s t a n d a r d Rule 8 [ , Fed. 
R. C i v . P.,] announces does not r e q u i r e ' d e t a i l e d 
f a c t u a l a l l e g a t i o n s , ' but i t demands more than an 
u n a d o r n e d , t h e - d e f e n d a n t - u n l a w f u l l y - h a r m e d - m e 
a c c u s a t i o n . I d . , a t 555, 127 S. Ct. 1955 ( c i t i n g 
Papasan v. A l l a i n , 478 U.S. 265, 286, 106 S. Ct. 
2932, 92 L. Ed. 2d 209 (1986)). A p l e a d i n g t h a t 
o f f e r s ' l a b e l s and c o n c l u s i o n s ' or 'a f o r m u l a i c 
r e c i t a t i o n of the elements of a cause of a c t i o n w i l l 
not do.' 550 U.S., a t 555, 127 S. Ct. 1955. Nor 
does a c o m p l a i n t s u f f i c e i f i t t e n d e r s 'naked 
a s s e r t i o n [ s ] ' d e v o i d of ' f u r t h e r f a c t u a l 
enhancement.' I d . , a t 557, 127 S. Ct. 1955. 

"To s u r v i v e a motion t o d i s m i s s , a c o m p l a i n t 
must c o n t a i n s u f f i c i e n t f a c t u a l m a t t e r , a c c e p t e d as 
t r u e , t o ' s t a t e a c l a i m t o r e l i e f t h a t i s p l a u s i b l e 
on i t s f a c e . ' I d . , a t 570, 127 S. Ct. 1955. A c l a i m 
has f a c i a l p l a u s i b i l i t y when the p l a i n t i f f p l e a d s 
f a c t u a l c o n t e n t t h a t a l l o w s the c o u r t t o draw the 
r e a s o n a b l e i n f e r e n c e t h a t the defendant i s l i a b l e 
f o r the misconduct a l l e g e d . I d . , a t 556, 127 S. Ct. 
1955. The p l a u s i b i l i t y s t a n d a r d i s not a k i n t o a 
' p r o b a b i l i t y r e q u i r e m e n t , ' but i t asks f o r more than 
a sheer p o s s i b i l i t y t h a t a defendant has a c t e d 
u n l a w f u l l y . I b i d . Where a c o m p l a i n t p l e a d s f a c t s 
t h a t are 'merely c o n s i s t e n t w i t h ' a d efendant's 
l i a b i l i t y , i t 'stops s h o r t of the l i n e between 
p o s s i b i l i t y and p l a u s i b i l i t y of " e n t i t l e m e n t t o 
r e l i e f . " ' I d . , a t 557, 127 S. C t . 1955 ( b r a c k e t s 
o m i t t e d ) . " 

U.S. a t , 129 S. Ct. a t 1949. 
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( c h a r a c t e r i z i n g Twombly and I q b a l as not h a v i n g imposed a 

"h e i g h t e n e d " p l e a d i n g s t a n d a r d and " r e j e c t [ i n g the] c o n t e n t i o n 

t h a t Twombly and I q b a l r e q u i r e the p l e a d i n g of s p e c i f i c 

e v i d e n c e or e x t r a f a c t s beyond what i s needed t o make the 

c l a i m p l a u s i b l e " ) ; see a l s o Cooney v. R o s s i t e r , 583 F.3d 967, 

971 (7th C i r . 2009) ( u n d e r s t a n d i n g Twombly and I q b a l t o say 

t h a t the h e i g h t of the p l e a d i n g requirement depends on the 

c i r c u m s t a n c e s of the case, such as the c o m p l e x i t y of the 

l i t i g a t i o n ) . However, as t h i s c o u r t e x p l a i n e d i n Crum v.  

Johns M a n v i l l e , I n c . , 19 So. 3d 208, 212 n.2 ( A l a . C i v . App. 

2009): 

"The U n i t e d S t a t e s Supreme C o u r t ' s 
i n t e r p r e t a t i o n of the F e d e r a l R u l e s of C i v i l 
P rocedure i s not b i n d i n g on t h i s c o u r t ' s 
i n t e r p r e t a t i o n or a p p l i c a t i o n of the Alabama Rules 
of C i v i l P rocedure. I n s t e a d , t h i s c o u r t i s bound by 
the Alabama Supreme C o u r t ' s i n t e r p r e t a t i o n of our 
Rule s of C i v i l P rocedure. See Thomas v. W i l l i a m s , 
[21] So. 3d [1234, 1236] n.1 ( A l a . C i v . App. 2008) 
( r e f u s i n g t o a p p l y .. . the Twombly [standard] on the 
b a s i s t h a t ' [ t ] h e Supreme Court o f Alabama has the 
s o l e a u t h o r i t y t o promulgate r u l e s g o v e r n i n g 
p r a c t i c e and procedure i n a l l Alabama c o u r t s ' and on 
the b a s i s t h a t , because ' t h i s c o u r t i s bound by the 
pr e c e d e n t of our supreme c o u r t , ... we are unable t o 
o v e r r u l e p r i o r c a s e l a w i n o r d e r t o a l t e r a w e l l -
s e t t l e d s t a n d a r d of r e v i e w ' ) . Our supreme c o u r t has 
adopted the s t a n d a r d s e t f o r t h i n Conley v.  
Gibson,[355 U.S. 41 (1957)], f o r the d i s m i s s a l of 
c l a i m s under Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . P. U n t i l 
such time as our supreme c o u r t d e c i d e s t o a l t e r or 
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reme 
we are bound t o a p p l y i t , 

C o u r t ' s d e c i s i o n i n 
Twombly, supr a , n o t w i t h s t a n d i n g . " 

A c c o r d i n g l y , we w i l l not c o n s i d e r the M c K e l v i n s ' c l a i m s 

a g a i n s t Smith i n l i g h t of the Twombly and I q b a l d e c i s i o n s . 

See g e n e r a l l y J . Thomas R i c h i e & Anna Manasco Dionne, Twombly 

and I q b a l : The E f f e c t of the " P l a u s i b i l i t y " P l e a d i n g S t a n d a r d  

on Alabama L i t i g a t o r s , Alabama Lawyer (January 2010). 

In moving t o d i s m i s s , Smith a l s o a s s e r t e d t h a t the c l a i m s 

a g a i n s t him were b a r r e d by the d o c t r i n e of s u b s t a n t i v e 

immunity. S u b s t a n t i v e immunity p r o t e c t s m u n i c i p a l i t i e s from 

t o r t l i a b i l i t y f o r the a c t s of t h e i r employees " i n those 

narrow areas of governmental a c t i v i t i e s e s s e n t i a l t o the w e l l -

b e i n g of the governed, where the i m p o s i t i o n of l i a b i l i t y can 

be r e a s o n a b l y c a l c u l a t e d t o m a t e r i a l l y t h w a r t [a 

m u n i c i p a l i t y ' s ] l e g i t i m a t e e f f o r t s t o p r o v i d e such p u b l i c 

s e r v i c e s . " R i c h v. C i t y of M o b i l e , 410 So. 2d 385, 387 ( A l a . 

1982). "[E]mployees p a r t i c i p a t i n g i n a m u n i c i p a l f u n c t i o n 

t h a t g i v e s r i s e t o s u b s t a n t i v e immunity would share i n t h a t 

immunity. T u t w i l e r Drug Co. v. C i t y of Birmingham, 418 So. 2d 

102, 105 ( A l a . 1982)." B i l l S a l t e r Adver., I n c . v. C i t y o f  

Atmore, [Ms. 2090639, October 22, 2010] So. 3d , 
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( A l a . C i v . App. 2010). In h i s second motion t o d i s m i s s , Smith 

a s s e r t e d t h a t he i s employed by the C i t y of H u n t s v i l l e ("the 

C i t y " ) i n the " i n s p e c t i o n department." The motion then 

a s s e r t e d t h a t " [ i ] t i s o n l y i n h i s o f f i c i a l c a p a c i t y as a[n 

... employee of the C i t y ] t h a t Smith would have ever had an 

o c c a s i o n t o p a r t i c i p a t e i n any way i n an i n s p e c t i o n or 

i n v e s t i g a t i o n c o n c e r n i n g the e l e c t r i c a l c o n d i t i o n of [the 

M c K e l v i n s ' ] home." Based on those a s s e r t i o n s , Smith contended 

t h a t he was e n t i t l e d t o s u b s t a n t i v e immunity. See, e.g., 

H i l l i a r d v. C i t y of H u n t s v i l l e , 585 So. 2d 889 ( A l a . 1991) 

( c o n c l u d i n g t h a t s u b s t a n t i v e immunity s h i e l d e d a c i t y from 

l i a b i l i t y f o r the a l l e g e d n e g l i g e n t i n s p e c t i o n of w i r i n g a t an 

apartment complex). 

However, the M c K e l v i n s ' c o m p l a i n t does not a l l e g e t h a t 

Smith was an employee of the C i t y or t h a t he was p e r f o r m i n g a 

m u n i c i p a l f u n c t i o n when the a l l e g e d events g i v i n g r i s e t o the 

M c K e l v i n s ' c l a i m s a r o s e . We note t h a t the M c K e l v i n s ' f i r s t 

c o m p l a i n t d i r e c t e d t h a t Smith was t o be s e r v e d a t the 

" I n s p e c t i o n Department, 320 F o u n t a i n C i r c l e , H u n t s v i l l e , AL 

35801." However, c o n s i d e r i n g the a c t u a l a l l e g a t i o n s i n the 

c o m p l a i n t , which we must view m o s t l y s t r o n g l y i n the 
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M c K e l v i n s ' f a v o r , see L i b e r t y N a t ' l , s u p r a , we cannot say t h a t 

the M c K e l v i n s ' c l a i m s are b a r r e d by s u b s t a n t i v e immunity. 

That i s , we cannot say t h a t the M c K e l v i n s c o u l d not p o s s i b l y 

p r e v a i l on t h e i r c l a i m s . I t may be t h a t Smith would be 

e n t i t l e d t o s u b s t a n t i v e immunity f o l l o w i n g the s u b m i s s i o n of 

ev i d e n c e on t h a t i s s u e . However, t h i s case comes b e f o r e us on 

a motion t o d i s m i s s , not on a summary-judgment motion, and the 

bare a l l e g a t i o n s of the c o m p l a i n t do not sup p o r t a c o n c l u s i o n 

t h a t Smith i s e n t i t l e d t o s u b s t a n t i v e immunity. T h e r e f o r e , 

the t r i a l c o u r t c o u l d not have p r o p e r l y d i s m i s s e d the c l a i m s 

a g a i n s t Smith on the b a s i s of s u b s t a n t i v e immunity. See S t o u t  

v. Cumse, 3 So. 3d 878 ( A l a . C i v . App. 2008) ( r e v e r s i n g a 

d i s m i s s a l when the c o m p l a i n t f a i l e d t o a l l e g e any f a c t s t h a t 

would su p p o r t a d i s m i s s a l based on S t a t e immunity). 

In response t o Smith's second motion t o d i s m i s s , the 

M c K e l v i n s f i l e d a motion t o s t r i k e c e r t a i n a s s e r t i o n s made by 

Smith i n h i s motion. The t r i a l c o u r t d i d not r u l e on t h a t 

motion. On a p p e a l , the M c K e l v i n s b r i e f l y argue t h a t the t r i a l 

c o u r t e r r e d by not g r a n t i n g t h e i r motion t o s t r i k e . Because 

we are r e v e r s i n g the d i s m i s s a l on the grounds d i s c u s s e d above, 

we p r e t e r m i t d i s c u s s i o n of the M c K e l v i n s ' argument f o r a 
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r e v e r s a l based on the t r i a l c o u r t ' s f a i l u r e t o g r a n t the 

motion t o s t r i k e . 

In c o n c l u s i o n , we r e v e r s e the judgment d i s m i s s i n g the 

M c K e l v i n s ' c l a i m s a g a i n s t Smith, and we remand the case t o the 

t r i a l c o u r t . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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