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I . F a c t u a l and P r o c e d u r a l B a c k g r o u n d 

A c c o r d i n g t o t h e u n d i s p u t e d f a c t s u n d e r l y i n g t h i s a p p e a l , 

J o h n Boman w o r k e d as a Gadsden p o l i c e o f f i c e r f r o m 1965 u n t i l 

he r e t i r e d i n 1991. A t t h e t i m e o f h i s r e t i r e m e n t , p o l i c e 

o f f i c e r s were o p e r a t i n g u n d e r p r o v i s i o n s o f t h e " C i t y o f 

Gadsden Employee Handbook: P o l i c e D e p a r t m e n t (ed. 1 9 8 9 - 1 9 9 2 ) " 

("the h a n d b o o k " ) . I n § 26, e n t i t l e d "employee b e n e f i t p l a n , " 

t h e handbook l i s t e d " M a j o r M e d i c a l b e n e f i t s -- 8 0 % UCR [ u s u a l , 

c u s t o m a r y , and r e a s o n a b l e c h a r g e s ] f o r t h e f i r s t $ 1 0 , 0 0 0 w i t h 

1 0 0 % o f c o v e r e d e x p e n s e s ... e a c h y e a r a f t e r $ 2 , 0 0 0 a n n u a l 

o u t - o f - p o c k e t p e r p e r s o n . " The e m p l o y e e - b e n e f i t p l a n was 

i s s u e d and a d m i n i s t e r e d by B l u e C r o s s and B l u e S h i e l d o f 

Alabama ("Blue C r o s s " ) . 

I n 2000, Gadsden e l e c t e d t o j o i n t h e " L o c a l Government 

H e a l t h I n s u r a n c e P l a n " ("the p l a n " ) , a " s e l f - i n s u r a n c e h e a l t h 

b e n e f i t p l a n a d m i n i s t e r e d by t h e S t a t e E m p l o y e e s ' I n s u r a n c e 

B o a r d " ("the B o a r d " ) . The c l a i m s a d m i n i s t r a t o r f o r t h e p l a n 

was B l u e C r o s s . The p l a n s t a t e d , i n p e r t i n e n t p a r t : 

" R e t i r e d E m p l o y e e s 

" H e a l t h b e n e f i t s w i l l be m o d i f i e d when you o r y o u r 
d e p e n d e n t becomes e n t i t l e d t o M e d i c a r e . C o v e r a g e 
u n d e r t h i s p l a n w i l l be r e d u c e d by t h o s e b e n e f i t s 
p a y a b l e u n d e r M e d i c a r e , P a r t s A and B 
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"The [ p l a n ] r e m a i n s p r i m a r y f o r r e t i r e e s u n t i l t h e 
r e t i r e e i s e n t i t l e d t o M e d i c a r e . Upon M e d i c a r e 
e n t i t l e m e n t , t h e member's c o v e r a g e u n d e r t h e [ p l a n ] 
w i l l complement h i s / h e r M e d i c a r e P a r t s A and B 
c o v e r a g e s . M e d i c a r e w i l l be t h e p r i m a r y p a y e r and 
th e [ p l a n ] w i l l be t h e s e c o n d a r y p a y e r . A M e d i c a r e 
r e t i r e e a n d / o r M e d i c a r e d e p e n d e n t s h o u l d have b o t h 
M e d i c a r e P a r t s A and B t o have a d e q u a t e c o v e r a g e 
w i t h t h e [ p l a n ] . " 

(Some e m p h a s i s a d d e d ; some e m p h a s i s o m i t t e d . ) 

When Boman t u r n e d 65 i n 2011, he was r e c e i v i n g m e d i c a l 

c a r e f o r " c o n g e s t i v e h e a r t f a i l u r e " and " s e v e r e o s t e o a r t h r i t i s 

o f t h e s p i n e . " A f t e r h i s 6 5 t h b i r t h d a y , B l u e C r o s s began 

d e n y i n g h i s c l a i m s f o r m e d i c a l t r e a t m e n t b a s e d on t h e f a i l u r e 

t o p r o v i d e B l u e C r o s s w i t h a " r e c o r d o f t h e M e d i c a r e payment." 

However, Boman had no M e d i c a r e c r e d i t s . R e l y i n g on I n t e r n a l 

Revenue S e r v i c e P u b l i c a t i o n 963 ( r e v . Nov. 2 0 1 1 ) , F e d e r a l -

S t a t e R e f e r e n c e G u i d e : P r o v i d i n g g u i d e l i n e s f o r s o c i a l 

s e c u r i t y and M e d i c a r e c o v e r a g e and t a x w i t h h o l d i n g 

r e q u i r e m e n t s f o r s t a t e , l o c a l and I n d i a n t r i b a l g o v e r n m e n t 

e m p l o y e e s and p u b l i c e m p l o y e r s , Gadsden e x p l a i n s Boman's l a c k 

o f M e d i c a r e c r e d i t s as f o l l o w s : 

"Boman and s i m i l a r l y s i t u a t e d o f f i c e r s were 
c o n s i d e r e d 'employees u n d e r [ 4 2 U.S.C. § 418 
( c o d i f y i n g S e c t i o n 218 o f t h e S o c i a l S e c u r i t y A c t ) 
( h e r e i n a f t e r r e f e r r e d t o as "§ 2 1 8 " ) , ] ' (may o r may 
n o t be i n a p u b l i c r e t i r e m e n t s y s t e m , and may be 
e x t e n d e d ' v o l u n t a r y ' [ M e d i c a r e ] c o v e r a g e ) . 
C o v e r a g e , however, can o n l y e x t e n d t o g r o u p s o f 
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e m p l o y e e s , and t h e r e a r e two t y p e s o f c o v e r a g e 
g r o u p s . [Boman] was i n a ' r e t i r e m e n t s y s t e m 
c o v e r a g e g r o u p , ' c o n s i s t i n g o f e m p l o y e e s w o r k i n g i n 
p o s i t i o n s c o v e r e d by a p u b l i c r e t i r e m e n t s y s t e m . 
Such a g r o u p can be p r o v i d e d ... M e d i c a r e c o v e r a g e 
o n l y a f t e r a r e f e r e n d u m i s h e l d as s e t f o r t h i n t h e 
s t a t u t e . I n A l a b a m a , t h i s w o u l d be a m a j o r i t y v o t e 
r e f e r e n d u m : a m a j o r i t y o f t h o s e e l i g i b l e t o v o t e 
(not j u s t t h o s e v o t i n g ) must f a v o r o b t a i n i n g 
c o v e r a g e . 

f i 

"12. ... B e f o r e A p r i l 1, 1986, t h e o n l y way f o r 
s t a t e and l o c a l g o v e r n m e n t a l e m p l o y e e s -- r e g a r d l e s s 
o f membership i n a r e t i r e m e n t s y s t e m -- t o g e t on 
M e d i c a r e was t h r o u g h t h e v o l u n t a r y § 218 agreement 
amendments as d i s c u s s e d above. F o l l o w i n g t h e COBRA 
A c t o f 1985, however, v i r t u a l l y a l l s t a t e and l o c a l 
e m p l o y e e s h i r e d a f t e r M a r c h 31, 1986, were r e q u i r e d 
t o be c o v e r e d by M e d i c a r e and t o pay M e d i c a r e t a x e s 
r e g a r d l e s s o f t h e i r membership i n a r e t i r e m e n t 
s y s t e m . Those h i r e d b e f o r e M a r c h 31, 1986, r e m a i n e d  
exempt -- t h e y were n o t c o v e r e d by M e d i c a r e and  
M e d i c a r e t a x e s were n o t d e d u c t e d f r o m t h e i r wages." 

A f f i d a v i t o f Roger K i r b y , c i t y a t t o r n e y f o r Gadsden ( f o o t n o t e 

o m i t t e d ) (some e m p h a s i s a d d e d ) . 1 Boman was h i r e d b e f o r e M a r c h 

31, 1986, and, a l t h o u g h Gadsden d i d b e g i n p a r t i c i p a t i o n i n t h e 

M e d i c a r e p r o g r a m i n 2006, Boman's employee g r o u p had n o t o p t e d 

t o o b t a i n M e d i c a r e c o v e r a g e b e f o r e Boman r e t i r e d . 

C o n s e q u e n t l y , Boman n e v e r p a i d M e d i c a r e t a x e s and does n o t 

c l a i m t o have M e d i c a r e c o v e r a g e . 

1 F o r p u r p o s e s o f t h i s a p p e a l o n l y , we assume t h a t K i r b y ' s 
c o n s t r u c t i o n and a n a l y s i s o f § 218 i s a c c u r a t e . 
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When t h e d i s p u t e o v e r c o v e r a g e a r o s e , Boman s o u g h t r e v i e w 

by t h e B o a r d . I n r e s p o n s e , he r e c e i v e d a l e t t e r d a t e d M a r c h 

30, 2011, f r o m James J . B r a d f o r d , g e n e r a l c o u n s e l f o r t h e 

B o a r d , w h i c h s t a t e d , i n p e r t i n e n t p a r t : 

"The [ p l a n ] becomes s e c o n d a r y when a r e t i r e e becomes 
e n t i t l e d t o M e d i c a r e . I n o r d e r t o have no gaps i n 
c o v e r a g e a r e t i r e e must have b o t h P a r t s A and B. 
T h i s r e q u i r e m e n t i s p u b l i s h e d i n t h e b e n e f i t s 
handbook t h a t e v e r y employee and r e t i r e e r e c e i v e s 
e a c h y e a r . A l l e m p l o y e e s and r e t i r e e s a r e , 
t h e r e f o r e , on n o t i c e o f t h i s r e q u i r e m e n t . 

" A l t h o u g h I can a p p r e c i a t e Mr. Boman's s i t u a t i o n , 
t h e [ B o a r d ] must s t r i c t l y e n f o r c e t h e p l a n 
p r o v i s i o n s . I f t h e [ B o a r d ] g r a n t e d an e x c e p t i o n t o 
t h e [ p l a n ' s ] M e d i c a r e s e c o n d a r y p r o v i s i o n s f o r 
r e t i r e e s o f u n i t s , who f o r t h e i r own f i n a n c i a l 
p u r p o s e s d e c i d e d n o t t o p a r t i c i p a t e i n M e d i c a r e , i t 
w o u l d r e s u l t i n a l l u n i t s who do p a r t i c i p a t e i n 
M e d i c a r e s u b s i d i z i n g t h e c o s t o f t h e r e t i r e e s o f 
t h o s e u n i t s who do n o t p a r t i c i p a t e . As f i d u c i a r i e s 
o f t h e [ p l a n ] t h e [ B o a r d ] c a n n o t a l l o w s u c h a 
p r a c t i c e . A c c o r d i n g l y , y o u r r e q u e s t f o r t h e [ p l a n ] 
t o r e m a i n Mr. Boman's p r i m a r y c o v e r a g e c a n n o t be 
g r a n t e d . 

" A p p e a l s a r e l i m i t e d t o e x c l u s i o n s o r e x c e p t i o n s t o 
c o v e r a g e b a s e d on e x t e n u a t i n g o r e x t r a o r d i n a r y 
c i r c u m s t a n c e s o r p o l i c y i s s u e s n o t r e c e n t l y 
a d d r e s s e d o r p r e v i o u s l y c o n t e m p l a t e d by t h e [ B o a r d ] . 
The M e d i c a r e s e c o n d a r y p r o v i s i o n s o f t h e [ p l a n ] have 
been i n p l a c e s i n c e t h e i n c e p t i o n o f t h e p l a n i n 
1993 and have been e n f o r c e d w i t h o u t e x c e p t i o n s i n c e 
t h a t t i m e , r e g a r d l e s s o f w h e t h e r t h e e m p l o y e r u n i t 
p a r t i c i p a t e s i n M e d i c a r e . The f a c t t h a t t h e C i t y o f 
Gadsden d i d n o t b e g i n i t s p a r t i c i p a t i o n i n M e d i c a r e 
u n t i l 2006 does n o t meet t h e c r i t e r i a n e c e s s a r y t o 
a l l o w an a p p e a l o f t h e a p p l i c a t i o n o f t h e [ p l a n ' s ] 
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M e d i c a r e s e c o n d a r y p r o v i s i o n s . Mr. Boman's r e q u e s t 
f o r an a p p e a l i s , t h e r e f o r e , d e n i e d . " 

M e a n w h i l e , as e a r l y as November 3, 2009, Boman and 18 

o t h e r a c t i v e and r e t i r e d Gadsden p o l i c e o f f i c e r s s u e d Gadsden, 

a l l e g i n g , among o t h e r t h i n g s , t h a t t h e y had "been d e p r i v e d o f 

S o c i a l S e c u r i t y and M e d i c a r e p r o t e c t i o n w h i c h o t h e r p o l i c e 

o f f i c e r s have been p r o v i d e d " and t h a t , a f t e r 20 y e a r s o f 

s e r v i c e , t h e y were b e i n g r e q u i r e d t o pay a h i g h e r p e n s i o n 

c h a r g e o r p e r c e n t a g e o f b a s e pay t h a n t h e i r c o u n t e r p a r t s who 

were h i r e d a f t e r A p r i l 1, 1986. On May 2, 2011, Boman f i l e d 

a " m o t i o n f o r i m m e d i a t e r e l i e f f o r m e d i c a l c a r e . " He a l l e g e d 

t h a t , when he was h i r e d , Gadsden " p r o v i d e d p o l i c e and f i r e m e n 

a 20 y e a r r e t i r e m e n t p r o g r a m whereby p o l i c e and f i r e m e n w o u l d 

r e c e i v e 50% r e t i r e m e n t b e n e f i t s a f t e r 20 y e a r s o f s e r v i c e and 

l i f e t i m e m e d i c a l c a r e . " He a v e r r e d t h a t Gadsden had " b r e a c h e d 

i t s c o n t r a c t w i t h [ h i m ] t o p r o v i d e c o n t i n u i n g m e d i c a l 

i n s u r a n c e , " and he r e q u e s t e d " i m m e d i a t e r e l i e f by o r d e r i n g 

[ G a d s d e n ] t o pay f o r [ h i s ] m e d i c a l c a r e o r i n t h e a l t e r n a t i v e 

o r d e r i n g [ G a d s d e n ] t o pay f o r M e d i c a r e c o v e r a g e f o r ... Boman 

so he w i l l have c o n t i n u i n g m e d i c a l i n s u r a n c e as a g r e e d by 
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[ G a d s d e n ] . " 2 On J u l y 8, 2011, Gadsden f i l e d a " m o t i o n f o r 

j o i n d e r o f i n d i s p e n s a b l e p a r t i e s , " p u r s u a n t t o R u l e 19, A l a . 

R. C i v . P. The m o t i o n a l l e g e d , i n p e r t i n e n t p a r t : 

"7. Upon i n f o r m a t i o n and b e l i e f , [Boman's] 
s i t u a t i o n was b r o u g h t on by h i s t u r n i n g age 65, 
w h i c h r e s u l t e d i n t h e a p p l i c a t i o n o f [Board] a n d / o r 
[ p l a n ] p o l i c y p r o v i s i o n s c o n c e r n i n g p r i m a r y and 
s e c o n d a r y c o v e r a g e v i s - a - v i s t h o s e c o v e r e d o r n o t 
c o v e r e d by M e d i c a r e . 

"8. The a p p l i c a t i o n o f t h e s e p r o v i s i o n s t o 
[Boman], and t h e r e s u l t i n g s i t u a t i o n a b o u t w h i c h 
[he] c o m p l a i n s , r e q u i r e s t h a t t h e [Board] and t h e 
[ p l a n ] be made p a r t i e s d e f e n d a n t t o t h i s a c t i o n . 

"9. The [Board] and [ p l a n ] s h o u l d be j o i n e d 
b e c a u s e 

" a . t h e c o m p l e t e r e l i e f s o u g h t by 
[Boman] c a n n o t p o s s i b l y be a c c o r d e d as 
[Gadsden] c a n n o t make someone be c o v e r e d by 
a p l a n , be e l i g i b l e f o r a p l a n , o r 
d e t e r m i n e w h e t h e r c o v e r a g e s s h a l l be 
p r i m a r y o r s e c o n d a r y ; 

"b. t h e y have an i n t e r e s t r e l a t e d t o 
t h e s u b j e c t m a t t e r o f t h i s a c t i o n ; 

" c . t h e i r a b s e n c e m i g h t i m p a i r t h e i r 
i n t e r e s t ; [and] 

"d. t h e i r a b s e n c e s u b j e c t s [Gadsden] 
t o a s u b s t a n t i a l r i s k o f i n c u r r i n g 
u n w a r r a n t e d and i n c o n s i s t e n t o b l i g a t i o n s . " 

2 A l t h o u g h t h e b a s i s o f Boman's b r e a c h - o f - c o n t r a c t c l a i m 
i s n o t e n t i r e l y c l e a r , i t a p p e a r s t o r e s t on t h e t h e o r y t h a t 
t h e handbook c r e a t e d an e n f o r c e a b l e c o n t r a c t o r p r o m i s e on t h e 
p a r t o f Gadsden. 
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Thus, on A u g u s t 1, 2011, Boman and t h e o t h e r o f f i c e r s 

f i l e d a 1 2 t h amended c o m p l a i n t . I t named as a d d i t i o n a l 

d e f e n d a n t s t h e B o a r d and t h e p l a n . I t a l s o added d i s t i n c t 

c l a i m s by Boman " f o r b e n e f i t s " and a l l e g e d t h e t o r t s o f bad 

f a i t h and o u t r a g e a g a i n s t Gadsden. C e n t r a l t o t h i s a p p e a l i s 

t h e a l l e g a t i o n i n t h e c o m p l a i n t t h a t 

" t h e D e f e n d a n t s have i n t e r p r e t e d t h e S t a t e ' s m e d i c a l  
p l a n as s e c o n d a r y t o M e d i c a r e even t h o u g h t h e C i t y 
o f Gadsden n e v e r gave P l a i n t i f f Boman t h e 
o p p o r t u n i t y t o p a r t i c i p a t e i n M e d i c a r e . T h e r e f o r e , 
P l a i n t i f f Boman i s n o t M e d i c a r e e l i g i b l e . P l a i n t i f f 
Boman i s n o t e l i g i b l e f o r m e d i c a l c a r e b e c a u s e t h e 
S t a t e m e d i c a l p l a n i s s e c o n d a r y t o M e d i c a r e and 
Boman does n o t have M e d i c a r e . " 

(Emphasis added.) Boman a l l e g e d t h a t h i s " r i g h t s t o m e d i c a l 

c a r e [had] v e s t e d and [ c o u l d n o t ] be m o d i f i e d o r r e d u c e d . " He 

s o u g h t " i n j u n c t i v e emergency r e l i e f r e q u i r i n g [Gadsden] and 

D e f e n d a n t s t o p r o v i d e c o n t i n u i n g m e d i c a l c a r e and a judgment 

f o r any u n p a i d m e d i c a l b i l l s w h i c h [were] due and o w i n g . " 

On September 1, 2011, t h e B o a r d f i l e d a m o t i o n t o d i s m i s s 

t h e a c t i o n as t o i t and t h e p l a n . As t o i t , t h e B o a r d a l l e g e d 

t h a t i t was an ag e n c y o f t h e S t a t e and, t h e r e f o r e , was 

e n t i t l e d t o a b s o l u t e i m m u n i t y f r o m s u i t . A l s o , a c c o r d i n g t o 

t h e B o a r d , t h e p l a n i s n o t a l e g a l e n t i t y s u b j e c t t o s u i t , b u t 

" m e r e l y a p r o g r a m a d m i n i s t e r e d by t h e B o a r d t o p r o v i d e 
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i n s u r a n c e . " 3 I t a l s o a v e r r e d t h a t , " [ e ] v e n i f [ t h e p l a n ] were 

an e n t i t y s u b j e c t t o s u i t , i t w o u l d be immune f o r t h e same 

r e a s o n s [ t h e ] B o a r d i s immune." Boman's r e s p o n s e t o t h e 

B o a r d ' s m o t i o n f a i l e d t o a c k n o w l e d g e o r m e n t i o n t h e i m m u n i t y 

q u e s t i o n . 

On December 15, 2011, t h e t r i a l c o u r t , w i t h o u t c o n d u c t i n g 

an e v i d e n t i a r y h e a r i n g , e n t e r e d an " o r d e r g r a n t i n g m o t i o n f o r 

emergency r e l i e f , " w h i c h p r o v i d e d , i n p e r t i n e n t p a r t : 

"The c o u r t g r a n t s P l a i n t i f f Boman's m o t i o n f o r 
i m m e d i a t e r e l i e f o f m e d i c a l c a r e . The C i t y o f 
Gadsden s h a l l be r e s p o n s i b l e f o r m a j o r m e d i c a l 
e x p e n s e s u n d e r t h e P l a n p r o v i d e d by Gadsden w i t h o u t 
t h e n e w l y added p r o v i s i o n t h a t b e n e f i t s a r e 
s e c o n d a r y t o M e d i c a r e . The c o u r t f i n d s t h a t J o h n 
Boman was n o t p r o v i d e d M e d i c a r e c o v e r a g e w i t h 
[ G a d s d e n ] . 

"The C i t y o f Gadsden, a t i t s o p t i o n , may pay 
Joh n Boman's M e d i c a r e premium w h i c h i s e s t i m a t e d t o 
be $500/month so t h a t M e d i c a r e w i l l become t h e 
p r i m a r y m e d i c a l p r o v i d e r w i t h t h e b e n e f i t s p r o v i d e d 
by [Gadsden] t h r o u g h t h e S t a t e s y s t e m as t h e 
s e c o n d a r y m e d i c a l p r o v i d e r . 

"The c o u r t h o l d s t h a t J o h n Boman has an 
e n f o r c e a b l e agreement w i t h [Gadsden] f o r c o n t i n u e d 
m e d i c a l b e n e f i t s w h i c h c a n n o t be u n i l a t e r a l l y 
m o d i f i e d by [Gadsden] b e c a u s e John Boman's b e n e f i t s 
v e s t e d a f t e r 20 y e a r s a n d / o r when he r e t i r e d . " 

3 F o r p u r p o s e s o f t h i s a p p e a l , we r e g a r d t h e B o a r d ' s 
c h a r a c t e r i z a t i o n o f t h e p l a n as c o r r e c t . 
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On December 28, 2011, t h e t r i a l c o u r t d i s m i s s e d t h e c l a i m s 

a g a i n s t t h e B o a r d and t h e p l a n . T h a t same day, Gadsden 

a p p e a l e d . 

I I . D i s c u s s i o n 

R u l e 1 9 ( a ) , A l a . R. C i v . P., d e f i n e s who i s a n e c e s s a r y 

p a r t y t o an a c t i o n : 

" ( a ) P e r s o n s t o Be J o i n e d i f F e a s i b l e . A p e r s o n 
who i s s u b j e c t t o j u r i s d i c t i o n o f t h e c o u r t s h a l l be  
j o i n e d as a p a r t y i n t h e a c t i o n i f (1) i n t h e 
p e r s o n ' s a b s e n c e c o m p l e t e r e l i e f c a n n o t be a c c o r d e d  
among t h o s e a l r e a d y p a r t i e s , o r (2) t h e p e r s o n 
c l a i m s an i n t e r e s t r e l a t i n g t o t h e s u b j e c t o f t h e 
a c t i o n and i s so s i t u a t e d t h a t t h e d i s p o s i t i o n o f 
t h e a c t i o n i n t h e p e r s o n ' s a b s e n c e may ( i ) as a 
p r a c t i c a l m a t t e r i m p a i r o r impede t h e p e r s o n ' s 
a b i l i t y t o p r o t e c t t h a t i n t e r e s t o r ( i i ) l e a v e any 
o f t h e p e r s o n s a l r e a d y p a r t i e s s u b j e c t t o a 
s u b s t a n t i a l r i s k o f i n c u r r i n g d o u b l e , m u l t i p l e , o r 
o t h e r w i s e i n c o n s i s t e n t o b l i g a t i o n s by r e a s o n o f t h e 
c l a i m e d i n t e r e s t . I f t h e p e r s o n has n o t been so 
j o i n e d , t h e c o u r t s h a l l o r d e r t h a t t h e p e r s o n be 
made a p a r t y . I f t h e p e r s o n s h o u l d j o i n as a 
p l a i n t i f f b u t r e f u s e s t o do s o , t h e p e r s o n may be 
made a d e f e n d a n t , o r , i n a p r o p e r c a s e , an 
i n v o l u n t a r y p l a i n t i f f . I f t h e j o i n e d p a r t y o b j e c t s 
t o venue and j o i n d e r o f t h a t p a r t y w o u l d r e n d e r t h e 
venue o f t h e a c t i o n i m p r o p e r , t h a t p a r t y s h a l l be 
d i s m i s s e d f r o m t h e a c t i o n . " 

( E m p h a s i s added.) The p u r p o s e s o f R u l e 19 " i n c l u d e t h e 

p r o m o t i o n o f j u d i c i a l e f f i c i e n c y and t h e f i n a l d e t e r m i n a t i o n 

o f l i t i g a t i o n by i n c l u d i n g a l l p a r t i e s d i r e c t l y i n t e r e s t e d i n 
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t h e c o n t r o v e r s y . " B y r d Cos. v. S m i t h , 591 So. 2d 844, 846 

( A l a . 1 9 9 1 ) . 

A l t h o u g h no one has a r g u e d on a p p e a l t h a t a n e c e s s a r y 

p a r t y was n o t j o i n e d b e l o w , " t h i s C o u r t i s e n t i t l e d t o r a i s e 

t h e a b s e n c e o f a n e c e s s a r y p a r t y ex mero motu." C h i c a g o T i t l e  

I n s . Co. v. A m e r i c a n G u a r a n t e e & L i a b . I n s . Co., 892 So. 2d 

369, 371 ( A l a . 2 0 0 4 ) . 

R u l e 19(a) i s m a n d a t o r y , s t a t i n g t h a t " [ a ] p e r s o n who i s 

s u b j e c t t o j u r i s d i c t i o n o f t h e c o u r t s h a l l be j o i n e d as a 

p a r t y i n t h e a c t i o n i f (1) i n t h e p e r s o n ' s a b s e n c e c o m p l e t e  

r e l i e f c a n n o t be a c c o r d e d among t h o s e a l r e a d y p a r t i e s . " 

( E mphasis added.) That b e i n g s a i d , i t i s n e c e s s a r y t o p o i n t 

o u t t h a t t h e p u r p o r t e d j o i n d e r o f t h e B o a r d i n t h i s a c t i o n 

does n o t c o n s t i t u t e c o m p l i a n c e w i t h R u l e 19. T h i s i s so 

b e c a u s e t h e B o a r d i s a S t a t e a g e n c y , s e e , e.g., A l a . Code 

1 975, § 3 6-29-1 9 . 6 ( a ) , and, as s u c h , i t i s n o t s u b j e c t t o s u i t 

i n any a c t i o n b a s e d on s t a t e l a w . 4 

"Under A l a . C o n s t . o f 1901, § 14, t h e S t a t e o f Alabama 

has a b s o l u t e i m m u n i t y f r o m l a w s u i t s . T h i s a b s o l u t e i m m u n i t y 

4The p l a n i s a u t h o r i z e d by § 36-29-14, w h i c h a l s o c h a r g e s 
t h e B o a r d w i t h t h e r e s p o n s i b i l i t y t o d e s i g n a t e t h e h e a l t h 
i n s u r a n c e " c o v e r a g e and b e n e f i t s " t o w h i c h " [ e ] m p l o y e e s , 
o f f i c e r s , members, and r e t i r e e s " a r e e n t i t l e d . § 3 6 - 2 9 - 1 4 ( c ) . 
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e x t e n d s t o ... a g e n c i e s o f t h e s t a t e Ex p a r t e 

T u s c a l o o s a C n t y . , 796 So. 2d 1100, 1103 ( A l a . 2000) ( e m p h a s i s 

a d d e d ) . I n d e e d , t h e t r i a l c o u r t n e v e r a c q u i r e d j u r i s d i c t i o n 

o v e r t h e B o a r d , and t h a t a g e n c y was n e v e r l e g a l l y p r e s e n t i n 

th e c a s e . 

N e v e r t h e l e s s , t h e r e a r e s o - c a l l e d " e x c e p t i o n s " t o 

i m m u n i t y f o r " ' s u i t s naming t h e p r o p e r S t a t e o f f i c i a l i n h i s 

or h e r r e p r e s e n t a t i v e c a p a c i t y . ' " Alabama Dep't o f T r a n s p . v.  

H a r b e r t I n t ' l , I n c . , 990 So. 2d 831, 840 ( A l a . 2008) ( q u o t i n g 

Ex p a r t e Alabama Dep't o f T r a n s p . , 978 So. 2d 17, 22 ( A l a . 

2007) ( e m p h a s i s i n H a r b e r t ) ) . One s u c h " e x c e p t i o n " t o § 14 

i m m u n i t y i s a c l a i m " ' b r o u g h t t o comp e l S t a t e o f f i c i a l s t o 

p e r f o r m t h e i r l e g a l d u t i e s . ' " Drummond Co. v. Alabama Dep't  

o f T r a n s p . , 937 So. 2d 56, 58 ( A l a . 2006) ( q u o t i n g Ex p a r t e  

C a r t e r , 395 So. 2d 65, 68 ( A l a . 1 9 8 0 ) ) . 

Gadsden's p o s i t i o n i s t h a t " M e d i c a r e d e c i s i o n s a r e n o t 

made by t h e C i t y " and " t h a t t h e m e d i c a l c o v e r a g e d e t e r m i n a t i o n 

c o m p l a i n e d o f by [Boman] was made by someone o t h e r t h a n 

[ G a d s d e n ] . " Gadsden's b r i e f , a t 16. Boman d i s a g r e e s w i t h t h e 

B o a r d ' s c o n s t r u c t i o n o f t h e p l a n , t a k i n g t h e p o s i t i o n t h a t he 

n e v e r had "become[] e n t i t l e d t o M e d i c a r e " and, c o n s e q u e n t l y , 
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t h a t t h e p l a n s h o u l d n o t be c o n s t r u e d t o "be t h e s e c o n d a r y 

p a y e r . " 

S i m i l a r l y , t h e B o a r d c o n c e d e d t h a t i t i s c h a r g e d w i t h t h e 

" a d o p t i o n and a d m i n i s t r a t i o n o f t h e p l a n . " The p l a n s t a t e s 

t h a t t h e B o a r d has " a b s o l u t e ... a u t h o r i t y t o i n t e r p r e t [ i t s ] 

t e r m s and c o n d i t i o n s . " I n i t s m o t i o n t o d i s m i s s t h e c l a i m s 

a g a i n s t i t , t h e B o a r d a r g u e d , i n p e r t i n e n t p a r t : 

"The e n t i t l e m e n t t o b e n e f i t s o r l a c k o f e n t i t l e m e n t  
t o b e n e f i t s can o n l y be d e t e r m i n e d by t h e l a n g u a g e  
o f t h e ... p l a n . [The] p l a n b e n e f i t s a r e e s t a b l i s h e d 
by t h e [Board] and p u b l i s h e d e a c h y e a r i n t h e 
summary p l a n d e s c r i p t i o n w h i c h e v e r y s u b s c r i b e r t o 
[ t h e p l a n ] r e c e i v e s e a c h y e a r . As a c k n o w l e d g e d by 
[Boman i n h i s c o m p l a i n t ] , t h e p l a i n l a n g u a g e o f t h e 
p l a n c l e a r l y s t a t e s t h a t , when a c o v e r e d r e t i r e e 
becomes e n t i t l e d t o M e d i c a r e , M e d i c a r e becomes t h e 
r e t i r e e ' s p r i m a r y c o v e r a g e and t h e [ p l a n ] becomes 
t h e r e t i r e e ' s s e c o n d a r y c o v e r a g e . ... The o n l y 
a c t i o n a l l e g e d t o have been t a k e n by [ t h e B o a r d o r 
t h e p l a n ] i s t h e a p p l i c a t i o n o f t h e e x p l i c i t p l a n 
l a n g u a g e . " 

(Emphasis added.) B e c a u s e Boman's c l a i m d i r e c t l y c h a l l e n g e s 

t h e B o a r d ' s a d m i n i s t r a t i o n o f t h e p l a n -- a c c o r d i n g t o i t s 

t e r m s -- h i s c l a i m i s n o t h i n g more t h a n one s e e k i n g t o c o m p e l 

s t a t e o f f i c i a l s t o p e r f o r m t h e i r l e g a l d u t i e s . § 3 6 - 2 9 - 1 4 ( c ) . 

As s u c h , i t i s n o t b a r r e d by § 14 i m m u n i t y . 

M o r e o v e r , Boman's t h e o r y o f r e l i e f a g a i n s t Gadsden f o r 

t h e a l l e g e d l a c k o f m e d i c a l c o v e r a g e i s t h a t Gadsden gave him 
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no o p p o r t u n i t y t o a c q u i r e M e d i c a r e c r e d i t s , w h i c h m a t t e r s o n l y  

i f t h e B o a r d ' s c o n s t r u c t i o n o f t h e p l a n i s c o r r e c t . I n o t h e r 

w o r d s , i f t h e B o a r d ' s c o n s t r u c t i o n i s i n c o r r e c t , t h e n Boman's 

u n d e r l y i n g c l a i m a g a i n s t Gadsden i s moot. The t h r e s h o l d 

i s s u e , t h e r e f o r e , i s t h e c o r r e c t n e s s o f t h e B o a r d ' s 

c o n s t r u c t i o n o f t h e p l a n . 

B e c a u s e t h e B o a r d ' s c o n s t r u c t i o n o f t h e p l a n i s a t t h e 

h e a r t o f t h i s d i s p u t e , t h a t c o n s t r u c t i o n must be a d j u d i c a t e d 

i n t h i s a c t i o n , and i t s o f f i c i a l s must be bound by any s u c h 

a d j u d i c a t i o n . See A u s t i n v. Alabama Check C a s h e r s A s s ' n , 936 

So. 2d 1014, 1040 ( A l a . 2005) ( " ' I t i s a p r i n c i p l e o f g e n e r a l 

a p p l i c a t i o n i n A n g l o - A m e r i c a n j u r i s p r u d e n c e t h a t one i s n o t 

bound by a judgment i n p e r s o n a m i n a l i t i g a t i o n i n w h i c h he i s 

n o t d e s i g n a t e d as a p a r t y o r t o w h i c h he has n o t been made a 

p a r t y by s e r v i c e o f p r o c e s s . ' " ( q u o t i n g H a n s b e r r y v. L e e , 311 

U.S. 32, 40 ( 1 9 4 0 ) ) ) . 

A l t h o u g h t h e j o i n d e r o f t h e B o a r d i t s e l f as a n e c e s s a r y 

p a r t y was i m p r o p e r and i n e f f e c t i v e , t h e r e c u r r e n t l y a p p e a r s no 

j u r i s d i c t i o n a l i m p e d i m e n t t o a d d i n g c l a i m s a g a i n s t t h o s e 

o f f i c i a l s o f t h e B o a r d who a r e c h a r g e d w i t h a d m i n i s t e r i n g t h e 

p l a n i n t h e i r o f f i c i a l and r e p r e s e n t a t i v e c a p a c i t i e s t o o b t a i n 

r e v i e w o f t h e c o r r e c t n e s s o f t h e i r c o n s t r u c t i o n o f t h e p l a n . 
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I n d e e d , u n d e r t h e f a c t s o f t h i s c a s e , t h e i n c l u s i o n o f t h o s e 

o f f i c i a l s i s , a t a minimum, n e c e s s a r y f o r t h e r e n d i t i o n o f 

" c o m p l e t e r e l i e f ... among t h o s e a l r e a d y p a r t i e s , " R u l e 1 9 ( a ) , 

and i s needed f o r t h e j u s t and e f f i c i e n t a d j u d i c a t i o n o f t h i s 

d i s p u t e . Thus, t h e p r o p e r c o u r s e o f a c t i o n i s f o r Boman t o 

a s s e r t a c l a i m a g a i n s t t h e o f f i c i a l s o f t h e B o a r d i n t h e i r 

o f f i c i a l c a p a c i t i e s , s e e k i n g t o r e s o l v e t h e c o r r e c t n e s s o f 

t h e i r c o n s t r u c t i o n o f t h e r e l e v a n t p l a n p r o v i s i o n s . 

I I I . C o n c l u s i o n 

I n summary, t h e judgment i s r e v e r s e d b a s e d on t h e f a i l u r e 

t o j o i n t h e o f f i c i a l s o f t h e B o a r d , i n t h e i r o f f i c i a l 

c a p a c i t i e s , as n e c e s s a r y p a r t i e s , and t h e c a u s e i s remanded. 

On remand, t h e t r i a l c o u r t i s d i r e c t e d t o e n t e r t a i n an 

amendment t o t h e c o m p l a i n t a d d i n g c l a i m s a g a i n s t t h o s e 

o f f i c i a l s o f t h e B o a r d who a r e c h a r g e d w i t h a d m i n i s t e r i n g t h e 

p l a n , i n t h e i r o f f i c i a l c a p a c i t i e s . 

REVERSED AND REMANDED WITH DIRECTIONS. 

M a l o n e , C . J . , and B o l i n , Murdock, and M a i n , J J . , c o n c u r . 
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