
REL: 09/14/2012 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
SPECIAL TERM, 2012 

2110408 

Bona Faye Hicks 

v. 

Donald Ray Hicks 

Appeal from DeKalb C i r c u i t Court 
(CV-09-4) 

MOORE, Ju d g e . 

Bona Faye H i c k s ("Bona Faye") appeals from a December 15, 

2011, judgment of the DeKalb C i r c u i t C ourt ("the t r i a l c o u r t " ) 

d e n y i n g h e r motion f o r contempt, s a n c t i o n s , and s p e c i f i c 

performance stemming from a p r e v i o u s judgment e n t e r e d by the 
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t r i a l c o u r t d e c i d i n g a b o u n d a r y - l i n e d i s p u t e between Bona Faye 

and Donald Ray H i c k s ("Donald"). We d i s m i s s the a p p e a l . 

On J a n u a r y 9, 2009, Dennis H i c k s ("Dennis") and Bona Faye 

f i l e d a c o m p l a i n t a g a i n s t Donald i n the t r i a l c o u r t r e g a r d i n g 

a b o u n d a r y - l i n e d i s p u t e . F o l l o w i n g a t r i a l , the t r i a l c o u r t 

e n t e r e d a judgment on September 18, 2009, o r d e r i n g Donald t o 

r e l o c a t e a f e n c e , which had been e r e c t e d by Donald, t o the 

l o c a t i o n of a p r e v i o u s fence t h a t Donald had removed. 

On August 12, 2010, Dennis and Bona Faye f i l e d a motion 

f o r contempt, s a n c t i o n s , and s p e c i f i c p e r f o r m a n c e . I n t h a t 

motion, t h e y a s s e r t e d t h a t Donald had f a i l e d t o comply w i t h 

the t r i a l c o u r t ' s September 18, 2009, judgment because he had 

moved the fence o n l y p a r t i a l l y r a t h e r than a c c o r d i n g t o the 

t r i a l c o u r t ' s d i r e c t i o n s . On September 29, 2011, Donald f i l e d 

a s u g g e s t i o n of death, i n d i c a t i n g t h a t Dennis had d i e d . On 

October 3, 2011, Donald f i l e d a motion t o d i s m i s s , a s s e r t i n g 

t h a t Dennis had d i e d and t h a t Dennis's e s t a t e , which, Donald 

argued, was an i n d i s p e n s a b l e p a r t y t o the a c t i o n , had not been 

opened. Donald r e q u e s t e d the t r i a l c o u r t t o d i s m i s s the 

a c t i o n f o r the f a i l u r e of Bona Faye t o add Dennis's e s t a t e as 

an i n d i s p e n s a b l e p a r t y . On O c t o b e r 5, 2011, however, the 
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t r i a l c o u r t e n t e r e d an o r d e r d e n y ing Donald's motion t o 

d i s m i s s and n o t i n g t h a t Bona Faye was p r o s e c u t i n g the motion 

f o r contempt, s a n c t i o n s , and s p e c i f i c performance on her own 

b e h a l f . The t r i a l c o u r t a l s o c o n c l u d e d t h a t Donald had 

s u b s t a n t i a l l y c o m p l i e d w i t h the t r i a l c o u r t ' s September 18, 

2009, judgment and d e n i e d Bona Faye's motion f o r contempt, 

s a n c t i o n s , and s p e c i f i c p e r f o r m a n c e . 

Bona Faye f i l e d a motion t o a l t e r , amend, or v a c a t e on 

November 1, 2011, a s s e r t i n g , among o t h e r t h i n g s , t h a t the 

t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r i t s 

October 5, 2011, judgment because no f i l i n g fee had been p a i d 

upon the f i l i n g of the motion f o r contempt, s a n c t i o n s , and 

s p e c i f i c p e r f o r m a n c e . On November 30, 2011, Donald f i l e d a 

motion t o d i s m i s s Bona Faye's postjudgment m o t i o n ; he a l s o 

sought an a t t o r n e y f e e . 

On December 15, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

t h a t s t a t e d , i n p e r t i n e n t p a r t : 

" I t has been h e l d t h a t the payment of a 
d o c k e t i n g fee or the f i l i n g of a c o u r t - a p p r o v e d 
v e r i f i e d statement of s u b s t a n t i a l h a r d s h i p i s a 
j u r i s d i c t i o n a l p r e r e q u i s i t e t o the commencement of 
an a c t i o n , and t h a t a motion t o e n f o r c e a p r e v i o u s 
o r d e r or judgment of the c o u r t i s a new a c t i o n t h a t 
r e q u i r e s the payment of such a f e e . Odom v. Odom, 
[89 So. 3d 121 ( A l a . C i v . App. 20 1 1 ) ] ; O p i n i o n of 
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the C l e r k [No. 17], Supreme Court of Alabama, 363 
So. 2d 97 ( A l a . 1978) . A j u r i s d i c t i o n a l d e f e c t 
cannot be waived and the r u l e of e q u i t a b l e e s t o p p e l 
has not been a p p l i e d t o remedy such a d e f e c t . 

"The Alabama Supreme Co u r t has r u l e d , however, 
t h a t when a f i l i n g fee has not been p a i d , the t r i a l 
c o u r t may make such o r d e r s as are r e a s o n a b l e and 
n e c e s s a r y t o ensure payment, and has approved the 
t r i a l c o u r t g i v i n g a p a r t y an o p p o r t u n i t y d u r i n g the 
course of a p r o c e e d i n g t o pay a f i l i n g f e e t h a t was 
not p a i d a t the time of f i l i n g . E s p i n o z a v.  
Rudolph, 46 So. 3d 403 ( A l a . 2010). 

" I t appears t o the c o u r t t h a t the payment of the 
f i l i n g [ f e e ] , even at t h i s s t age of the p r o c e e d i n g , 
w i l l cure the j u r i s d i c t i o n a l d e f e c t and t h a t the 
c o u r t has the d i s c r e t i o n t o p e r m i t such l a t e 
payment. A c c o r d i n g l y , the c o u r t f i n d s t h a t e i t h e r 
p a r t y may, w i t h i n 14 days from the date of t h i s 
o r d e r , pay the f i l i n g fee t h a t was u n p a i d by [Bona 
F a y e ] , and upon such payment, the c o u r t w i l l deny 
[Bona Faye's] motion t o a l t e r , amend or v a c a t e i t s 
o r d e r of October 5, 2011. In the event the f i l i n g 
f ee i s not p a i d w i t h i n such p e r i o d , then the c o u r t 
w i l l v a c a t e i t s o r d e r of October 5, 2011." 

On December 19, 2011, Donald f i l e d a n o t i c e t o the c o u r t , 

i n d i c a t i n g t h a t he had p a i d the f i l i n g fee a s s o c i a t e d w i t h 

Bona Faye's motion. Bona Faye f i l e d her n o t i c e of appeal t o 

t h i s c o u r t on J a n u a r y 26, 2012. 

Bona Faye r a i s e s o n l y one i s s u e on a p p e a l -- t h a t the 

t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r i t s 

October 5, 2011, judgment because no f i l i n g fee had been p a i d 

when the motion f o r contempt, s a n c t i o n s , and s p e c i f i c 
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performance was f i l e d . B o t h p a r t i e s agree t h a t a "contempt 

a c t i o n i s a s e p a r a t e a c t i o n r e q u i r i n g the payment of a f i l i n g 

f e e . " G.E.A. v. D.B.A., 920 So. 2d 1110, 1113 ( A l a . C i v . App. 

2005) . C i t i n g Odom v. Odom, 89 So. 3d 121 ( A l a . C i v . App. 

2011), Bona Faye argues t h a t the t r i a l c o u r t l a c k e d s u b j e c t -

m a t t e r j u r i s d i c t i o n t o r u l e on her contempt motion f o r her 

f a i l u r e t o pay a f i l i n g fee when she f i l e d t h a t motion. 

In Odom, the former husband f i l e d a "motion f o r 

m o d i f i c a t i o n " of the sup p o r t p r o v i s i o n s of a judgment 

d i v o r c i n g him from the former w i f e . The t r i a l c o u r t p u r p o r t e d 

t o deny the former husband's motion, and the former husband 

appealed. 89 So. 3d a t 121-22. C i t i n g Vann v. Cook, 989 So. 

2d 556 ( A l a . C i v . App. 2008), t h i s c o u r t d i s m i s s e d the appeal 

and c o n c l u d e d t h a t , because the former husband had f a i l e d t o 

pay a docket fee or f i l e a v e r i f i e d statement of s u b s t a n t i a l 

h a r d s h i p s e e k i n g w a i v e r of prepayment of any a p p l i c a b l e docket 

f e e , the t r i a l c o u r t was w i t h o u t j u r i s d i c t i o n t o a c t on the 

former husband's motion. 89 So. 3d a t 123. T h i s c o u r t s t a t e d 

i n Vann: 

" S e c t i o n 12-19-70, A l a . Code 1975, p r o v i d e s t h a t 
'a c o n s o l i d a t e d c i v i l f i l i n g f e e , known as a docket 
f e e , [ s h a l l be] c o l l e c t e d ... at the time a 
c o m p l a i n t i s f i l e d i n c i r c u i t c o u r t or i n d i s t r i c t 
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c o u r t , ' a l t h o u g h t h a t payment 'may be waived 
i n i t i a l l y and t a x e d as c o s t s a t the c o n c l u s i o n of 
the case' i f '[a] v e r i f i e d statement of s u b s t a n t i a l 
h a r d s h i p ' i s f i l e d and i s approved by the t r i a l 
c o u r t . In t u r n , § 1 2 - 1 9 - 7 1 ( a ) ( 7 ) , A l a . Code 1975, 
s p e c i f i e s t h a t a f i l i n g fee of $248 i s t o be 
c o l l e c t e d ' f o r cases f i l e d i n the domestic r e l a t i o n s 
d ocket of the c i r c u i t c o u r t s e e k i n g t o modify or  
e n f o r c e an e x i s t i n g domestic r e l a t i o n s c o u r t o r d e r ' 
(emphasis added [ i n V a n n ] ) . The payment of a f i l i n g 
f ee or the f i l i n g of a c o u r t - a p p r o v e d v e r i f i e d 
statement of s u b s t a n t i a l h a r d s h i p i s a 
j u r i s d i c t i o n a l p r e r e q u i s i t e t o the commencement of 
an a c t i o n . See De-Gas, I n c . v. M i d l a n d Res., 470 So. 
2d 1218, 1222 ( A l a . 1985); see a l s o Farmer v.  
Farmer, 842 So. 2d 679, 681 ( A l a . C i v . App. 2002) 
('The f a i l u r e t o pay the f i l i n g or d o c k e t i n g fee i s 
a j u r i s d i c t i o n a l d e f e c t . ' ) . 

"In t h i s case, the r e c o r d does not r e f l e c t t h a t 
the mother p a i d any d o c k e t i n g fee w i t h r e s p e c t t o 
her August 2005 motion t o e n f o r c e the d i v o r c e 
judgment or her September 2005 p e t i t i o n f o r 
p r o t e c t i o n from abuse. L i k e w i s e , the r e c o r d does not 
r e f l e c t t h a t the f a t h e r p a i d any f i l i n g fee w i t h 
r e s p e c t t o h i s September 2005 motion t o e n f o r c e the 
d i v o r c e judgment or h i s December 2005 p e t i t i o n f o r 
c u s t o d y . Each of those f i l i n g s may be c h a r a c t e r i z e d 
as 'cases ... i n the domestic r e l a t i o n s docket of 
the c i r c u i t c o u r t s e e k i n g t o modify or e n f o r c e an 
e x i s t i n g domestic r e l a t i o n s c o u r t o r d e r ' under § 
1 2 - 1 9 - 7 1 ( a ) ( 7 ) , y e t on none of those o c c a s i o n s was 
the a p p r o p r i a t e d o c k e t i n g fee p a i d . 

"  

"The t r i a l c o u r t , i n e x e r c i s i n g j u r i s d i c t i o n 
over the p a r t i e s ' c l a i m s a s s e r t e d a f t e r the e n t r y of 
i t s d e f a u l t judgment i n A p r i l 2005, a c t e d o u t s i d e 
i t s j u r i s d i c t i o n because the p a r t i e s d i d not pay the 
d o c k e t i n g f e e s r e q u i r e d under A l a . Code 1975, § 
12-19-70 e t seq., f o r t h a t c o u r t t o a c q u i r e 
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s u b j e c t - m a t t e r j u r i s d i c t i o n . A judgment e n t e r e d by 
a c o u r t l a c k i n g s u b j e c t - m a t t e r j u r i s d i c t i o n i s 
a b s o l u t e l y v o i d and w i l l not sup p o r t an a p p e a l ; an 
a p p e l l a t e c o u r t must d i s m i s s an attempted a p p e a l 
from such a v o i d judgment. Hunt T r a n s i t i o n &  
I n a u g u r a l Fund, I n c . v. G r e n i e r , 782 So. 2d 270, 274 
( A l a . 2000). The mother's appeal i s , t h e r e f o r e , 
d i s m i s s e d , and the t r i a l c o u r t i s i n s t r u c t e d t o 
va c a t e a l l o r d e r s e n t e r e d a f t e r the A p r i l 2005 
d e f a u l t judgment. See, e.g., S t a t e Dep't of Revenue  
v. Z e g a r e l l i , 676 So. 2d 354, 356 ( A l a . C i v . App. 
1996). Any f u r t h e r p l e a d i n g s f i l e d i n the t r i a l 
c o u r t i n which e i t h e r p a r t y may seek t o e n f o r c e or 
modify t h a t c o u r t ' s A p r i l 2005 d e f a u l t judgment 
s h o u l d be accompanied by the r e q u i s i t e f i l i n g f e e . " 

989 So. 2d at 558-60. 

Donald attempts t o d i s t i n g u i s h Odom and Vann from the 

p r e s e n t case by a s s e r t i n g t h a t , i n those c a s e s , no f i l i n g fee 

was p a i d by e i t h e r p a r t y at any ti m e , whereas, i n the p r e s e n t 

case, he argues, Donald p a i d the f i l i n g f e e subsequent t o the 

e n t r y of the t r i a l c o u r t ' s December 15, 2011, o r d e r a l l o w i n g 

e i t h e r p a r t y t o pay the f i l i n g f e e . 

In B e r n a l s , I n c . v. K e s s l e r - G r e y s t o n e , LLC, 70 So. 3d 

315, 319 ( A l a . 2011), the Alabama Supreme Court d i s c u s s e d 

whether a j u r i s d i c t i o n a l d e f e c t can be cu r e d w i t h r e g a r d t o 

l a c k of s t a n d i n g at the time a c o m p l a i n t i s f i l e d : 

"The q u e s t i o n of s t a n d i n g i m p l i c a t e s the 
s u b j e c t - m a t t e r j u r i s d i c t i o n of the c o u r t . Ex p a r t e  
Howell Eng'g & S u r v e y i n g , I n c . , 981 So. 2d 413, 419 
( A l a . 2006). 'When a p a r t y w i t h o u t s t a n d i n g p u r p o r t s 
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t o commence an a c t i o n , the t r i a l c o u r t a c q u i r e s no 
s u b j e c t - m a t t e r j u r i s d i c t i o n . ' S t a t e v. P r o p e r t y a t  
2018 Rainbow D r i v e , 740 So. 2d 1025, 1028 ( A l a . 
1999). Moreover, ' [ t ] h e j u r i s d i c t i o n a l d e f e c t 
r e s u l t i n g from the p l a i n t i f f ' s l a c k of s t a n d i n g 
cannot be c u r e d by amending the c o m p l a i n t t o add a 
p a r t y h a v i n g s t a n d i n g . ' Cadle Co. v. Shabani, 4 So. 
3d 460, 463 ( A l a . 2008). 'When the absence of 
s u b j e c t - m a t t e r j u r i s d i c t i o n i s n o t i c e d by, or 
p o i n t e d out t o , the t r i a l c o u r t , t h a t c o u r t has no 
j u r i s d i c t i o n t o e n t e r t a i n f u r t h e r motions or 
p l e a d i n g s i n the case. I t can do n o t h i n g but d i s m i s s 
the a c t i o n f o r t h w i t h . ' I d . When a c i r c u i t c o u r t 
l a c k s s u b j e c t - m a t t e r j u r i s d i c t i o n , a l l o r d e r s and 
judgments e n t e r e d i n the case, except an o r d e r of 
d i s m i s s a l , are v o i d ab i n i t i o . Redtop Market, I n c .  
v. S t a t e , 66 So. 3d 204 ( A l a . 2010) . Thus, i f 
Brentwood l a c k e d s t a n d i n g t o commence t h i s a c t i o n , 
then the absence of s u b j e c t - m a t t e r j u r i s d i c t i o n was 
not c u r e d by the s u b s t i t u t i o n of K e s s l e r , and e v e r y 
o r d e r and judgment e n t e r e d by the t r i a l c o u r t i s 
v o i d . " 

A p p l y i n g t h a t d i s c u s s i o n t o the p r e s e n t case, we conclude t h a t 

the l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n a t the o u t s e t of the 

case c o u l d not be c u r e d by the subsequent payment of the 

f i l i n g f e e . 

The t r i a l c o u r t r e l i e d on E s p i n o z a v. Rudolph, 46 So. 3d 

403 ( A l a . 2010), i n i t s judgment, c o n c l u d i n g t h a t E s p i n o z a 

s t o o d f o r the p r o p o s i t i o n t h a t , "when a f i l i n g fee has not 

been p a i d , the t r i a l c o u r t may make such o r d e r s as are 

re a s o n a b l e and n e c e s s a r y t o ensure payment," and t h a t the 

t r i a l c o u r t may " g i v [ e ] a p a r t y an o p p o r t u n i t y d u r i n g the 
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course of a p r o c e e d i n g t o pay a f i l i n g f e e t h a t was not p a i d 

a t the time of f i l i n g . " We d i s a g r e e . 

In E s p i n o z a , a f i l i n g fee was not s u b m i t t e d a l o n g s i d e a 

c o u n t e r c l a i m ; the c i r c u i t c o u r t l a t e r d i s m i s s e d the c o m p l a i n t 

t h a t had i n i t i a t e d the a c t i o n , and a subsequent motion t o s e t 

a s i d e the o r d e r d i s m i s s i n g the a c t i o n , based on the s t i l l -

p e n d i n g c o u n t e r c l a i m , was f i l e d . 46 So. 3d at 409. The 

c i r c u i t c o u r t e n t e r e d an o r d e r a l l o w i n g the c o u n t e r c l a i m a n t 14 

days t o pay the r e q u i s i t e fee f o r her c o u n t e r c l a i m ; the c o u r t 

i n d i c a t e d t h a t , upon her p a y i n g the f e e , the s t a t u s of the 

case would be changed from " d i s p o s e d " t o " a c t i v e . " I d . The 

c o u n t e r c l a i m a n t p a i d the f i l i n g fee and was u l t i m a t e l y 

s u c c e s s f u l on her c o u n t e r c l a i m . I d . a t 411. On a p p e a l , the 

Alabama Supreme Court c o n c l u d e d t h a t the c i r c u i t c o u r t had not 

e r r e d by r e i n s t a t i n g the c o u n t e r c l a i m s upon payment of the 

f i l i n g f e e , s t a t i n g , i n p e r t i n e n t p a r t : 

" I n De-Gas, I n c . v. M i d l a n d Resources, 470 So. 
2d 1218 ( A l a . 1985), the p l a i n t i f f s d i d not pay the 
docket fee r e q u i r e d by § 12 - 1 9 - 7 0 ( a ) [ , A l a . Code 
1975,] u n t i l n e a r l y two months a f t e r they had f i l e d 
t h e i r c o m p l a i n t . The s t a t u t e of l i m i t a t i o n s on the 
a c t i o n had e x p i r e d between the time the c o m p l a i n t 
was f i l e d and the time the p l a i n t i f f s p a i d the 
docket f e e . In c o n s i d e r i n g whether the p l a i n t i f f s ' 
a c t i o n commenced f o r s t a t u t e - o f - l i m i t a t i o n purposes 
b e f o r e the payment of the d o c k e t f e e , t h i s Court 
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observed t h a t '§ 12-19-70 r e q u i r e s the payment of 
f i l i n g f e e s ... a t the time of f i l i n g the c o m p l a i n t ' 
and t h a t 'the defendant i n an i n i t i a l a c t i o n cannot 
know of the e x i s t e n c e of the s u i t a g a i n s t him' u n t i l 
the f e e s are p a i d and c e r t a i n j u d i c i a l a c t i o n i s 
taken on the c o m p l a i n t . A c c o r d i n g l y , t h i s C o u r t 
c o n c l u d e d t h a t the payment of the f e e s r e q u i r e d by 
§ 12-19-70 ' i s a j u r i s d i c t i o n a l p r e r e q u i s i t e t o the 
commencement of an a c t i o n f o r s t a t u t e of l i m i t a t i o n s 
p u r poses.' De-Gas, 470 So. 2d a t 1222. But c f . Rule 
3 ( a ) , A l a . R. C i v . P. ('A c i v i l a c t i o n i s commenced 
by f i l i n g a c o m p l a i n t w i t h the c o u r t . ' ) . 

" S e c t i o n 1 2 - 1 9 - 7 1 ( a ) ( 8 ) , A l a . Code 1975, 
r e q u i r e s the c l e r k t o c o l l e c t a f i l i n g fee f o r a 
c o u n t e r c l a i m f i l e d i n the c i r c u i t c o u r t . Jabez 
argues t h a t , l i k e the docket fee mandated by § 
12-19-70, the f i l i n g f e e f o r a c o u n t e r c l a i m i s 
' j u r i s d i c t i o n a l . ' See De-Gas, 470 So. 2d a t 1222. 
Jabez suggests t h a t a c o u n t e r c l a i m i s not t r u l y 
' f i l e d , ' and thus does not become p a r t of the 
a c t i o n , u n t i l the f i l i n g fee r e q u i r e d by § 12-19-70 
i s p a i d . 

" Although § 12-19-70 e x p r e s s l y r e q u i r e s t h a t the 
docket fee must be ' c o l l e c t e d from [the] p l a i n t i f f 
a t the time [the] c o m p l a i n t i s f i l e d , ' § 
12-19-70(a), A l a . Code 1975 (emphasis added), the 
l e g i s l a t u r e has not e x p r e s s l y p r o v i d e d t h a t a f i l i n g  
f ee must be c o l l e c t e d a t the time a c o u n t e r c l a i m i s 
f i l e d . Cf. De-Gas, 470 So. 2d a t 1220 ('"There s h a l l 
be a c o n s o l i d a t e d c i v i l f i l i n g fee . c o l l e c t e d 
from a p l a i n t i f f a t the time a c o m p l a i n t i s f i l e d 

" ... I t was the obvious i n t e n t of the 
l e g i s l a t u r e t o r e q u i r e t h a t e i t h e r the payment of 
t h i s fee or a c o u r t - a p p r o v e d v e r i f i e d statement of 
s u b s t a n t i a l h a r d s h i p accompany the c o m p l a i n t a t the  
time of f i l i n g . ' ( q u o t i n g § 12-19-70, A l a . Code 
1975)). T h e r e f o r e , when Rudolph d e l i v e r e d the 
c o u n t e r c l a i m t o the c l e r k , the c o u n t e r c l a i m was 
' f i l e d ' and became a p a r t of the a c t i o n over which 
the t r i a l c o u r t had j u r i s d i c t i o n . See Rule 5 ( e ) , 
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A l a . R. C i v . P. ('The f i l i n g of papers w i t h the 
c o u r t as r e q u i r e d by these r u l e s s h a l l be made by 
f i l i n g them w i t h the c l e r k of the c o u r t . . . . ' ) ; Rubin  
v. Department of Indus. R e l a t i o n s , 469 So. 2d 657 
( A l a . C i v . App. 1985) ('"[A] p l e a d i n g or o t h e r paper 
may be s a i d t o have been d u l y f i l e d when i t i s 
d e l i v e r e d t o the p r o p e r f i l i n g o f f i c e r . " ' ( q u o t i n g 
C o v i n g t o n B r o s . Motor Co. v. Robinson, 239 A l a . 226, 
194 So. 663 ( 1 9 4 0 ) ) ) ; c f . Cunningham v. L a v o i e , 874 
So. 2d 1068, 1071-72 ( A l a . 2003) ( d i s t i n g u i s h i n g the 
s t a t u t o r y fee f o r f i l i n g a c l a i m i n the p r o b a t e 
c o u r t from the docket fee s t a t u t o r i l y r e q u i r e d t o be 
s u b m i t t e d w i t h c o m p l a i n t i n a c i v i l a c t i o n i n the 
c i r c u i t or d i s t r i c t c o u r t ) ; De-Gas, 470 So. 2d a t 
1222 ( d i s t i n g u i s h i n g the docket fee s u b m i t t e d w i t h 
a c o m p l a i n t from the f i l i n g fee r e q u i r e d i n 
c o n j u n c t i o n w i t h the f i l i n g of an a p p e a l ) . " 

46 So. 3d a t 413-14 ( f o o t n o t e s o m i t t e d ) . 

Thus, the supreme c o u r t d i s t i n g u i s h e d between the 

n e c e s s i t y of a f i l i n g fee a l o n g s i d e a c o m p l a i n t , which, i n 

accordance w i t h De-Gas, In c . v. M i d l a n d Resources, 470 So. 2d 

1218 ( A l a . 1985), i s j u r i s d i c t i o n a l , and the f a i l u r e t o pay a 

docket fee at the time a c o u n t e r c l a i m i s f i l e d , w h i c h , i t 

d etermined, may be s u b s e q u e n t l y c u r e d . 

Donald argues i n h i s a p p e l l e e ' s b r i e f t h a t 

" [ a ] d d r e s s i n g the j u r i s d i c t i o n a l d e f e c t i n the 
manner p r e s c r i b e d by the t r i a l c o u r t p r e v e n t s 
p l a i n t i f f s , such as [Bona Faye] i n t h i s case, from 
f i l i n g a c l a i m and p u r s u i n g i t t o the end, but 
g e t t i n g another b i t e a t the apple when they d i s a g r e e 
w i t h the f i n a l judgment. The t r i a l c o u r t has 
a l r e a d y i n v e s t e d s u b s t a n t i a l time and money i n the 
r e s o l u t i o n of t h i s case and t o a l l o w [Bona Faye] t o 
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pursue her c l a i m a second time would cause the 
c o u r t ' s a l r e a d y s t r e t c h e d r e s o u r c e s t o be s t r e t c h e d 
even f u r t h e r . " 

A l t h o u g h we agree t h a t t h i s r e s u l t i s not p a r t i c u l a r l y 

j u d i c i a l l y e c o n o m i c a l , we note t h a t t h i s c o u r t has a l r e a d y 

c o n s i d e r e d whether a j u r i s d i c t i o n a l d e f e c t may be o v e r l o o k e d 

on the b a s i s of e s t o p p e l i n Vann, i n which we s t a t e d : "[W]e 

r e j e c t the f a t h e r ' s c o n t e n t i o n t h a t the mother i s estopped t o 

a s s e r t nonpayment of f i l i n g f e e s as a ground of a t t a c k on the 

t r i a l c o u r t ' s j u r i s d i c t i o n because (1) ' j u r i s d i c t i o n over the 

s u b j e c t m a t t e r of a p r o c e e d i n g cannot be c o n f e r r e d by 

e s t o p p e l . ' " 989 So. 2d a t 559 ( q u o t i n g A l v e s v. Board of  

Educ. f o r G u n t e r s v i l l e , 922 So. 2d 129, 134 ( A l a . C i v . App. 

2 0 0 5 ) ) . 1 

Because no f i l i n g fee was p a i d when Bona Faye f i l e d her 

motion f o r contempt, s a n c t i o n s , and s p e c i f i c performance, we 

conclude t h a t the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r 

1See a l s o Ex p a r t e C a r t e r , 807 So. 2d 534 ( A l a . 2001) 
( c o n c l u d i n g t h a t , a l t h o u g h the c i r c u i t c o u r t p u r p o r t e d t o 
inv o k e s u b j e c t - m a t t e r j u r i s d i c t i o n over an inmate's Rule 32, 
A l a . R. Crim. P., p e t i t i o n by t a x i n g the f i l i n g fee as c o s t s 
a t the end of the p r o c e e d i n g , when the inmate had f a i l e d t o 
pay a f i l i n g fee and the c i r c u i t c o u r t had not approved an i n  
forma p a u p e r i s d e c l a r a t i o n f o r the p e t i t i o n , the c i r c u i t 
c o u r t ' s o r d e r was v o i d because the c i r c u i t c o u r t never had 
j u r i s d i c t i o n t o r u l e on the p e t i t i o n ) . 
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j u r i s d i c t i o n over the a c t i o n . Because a judgment e n t e r e d by 

a c o u r t l a c k i n g s u b j e c t - m a t t e r j u r i s d i c t i o n i s a b s o l u t e l y v o i d 

and w i l l not s u p p o r t an a p p e a l , we d i s m i s s the a p p e a l , a l b e i t 

w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o v a c a t e a l l o r d e r s 

stemming from the f i l i n g of Bona Faye's motion f o r contempt, 

s a n c t i o n s , and s p e c i f i c performance. See Vann, s u p r a . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thomas, J . , c o n c u r s . 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g . 

P i t t m a n , J . , d i s s e n t s , w i t h o u t w r i t i n g . 
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THOMPSON, P r e s i d i n g J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . I b e l i e v e t h a t t h e f a c t s o f t h i s 

c a s e a r e d i s t i n g u i s h a b l e f r o m t h o s e o f De-Gas, I n c . v. M i d l a n d  

R e s o u r c e s , 470 So. 2d 1218 ( A l a . 1 9 8 5 ) , and t h a t i n s u b s e q u e n t 

c a s e s t h i s c o u r t has i n c o r r e c t l y a p p l i e d t h e h o l d i n g o f t h a t 

c a s e . 

I n De-Gas, s u p r a , t h e p l a i n t i f f s s u e d De-Gas, I n c . , and 

o t h e r s ("the d e f e n d a n t s " ) a l l e g i n g b r e a c h o f c o n t r a c t and 

f r a u d . However, b e c a u s e t h e p l a i n t i f f s d i d n o t pay t h e d o c k e t 

f e e , t h e t r i a l - c o u r t c l e r k o n l y stamped t h e a c t i o n as " f i l e d " ; 

she d i d n o t " a s s i g n t h e c o m p l a i n t a c a s e number, l i s t t h e c a s e 

i n t h e i n d e x o f p e n d i n g a c t i o n s , d o c k e t t h e c a s e , o r f o r w a r d 

t h e summonses and c o p i e s o f t h e c o m p l a i n t t o t h e s h e r i f f ' s 

o f f i c e f o r s e r v i c e . " De-Gas, 470 So. 2d a t 1219. The c l e r k 

i n t h a t c a s e e x p l a i n e d t h a t i t was t h e p o l i c y o f t h e c l e r k ' s 

o f f i c e t o h o l d an a c t i o n and n o t t a k e f u r t h e r a c t i o n i f t h e 

p l a i n t i f f had f a i l e d t o p a y t h e f i l i n g f e e . The p l a i n t i f f s 

p a i d t h e f i l i n g f e e two months a f t e r t h e s t a t u t e o f 

l i m i t a t i o n s had e x p i r e d on t h e i r f r a u d c l a i m . The d e f e n d a n t s 

a r g u e d , among o t h e r t h i n g s , t h a t t h e f r a u d c l a i m was b a r r e d by 

t h e a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s . The t r i a l c o u r t 
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d i s a g r e e d and d e n i e d t h a t p a r t o f t h e d e f e n d a n t s ' summary-

judgment m o t i o n t h a t a s s e r t e d t h a t argument w i t h r e g a r d t o t h e 

f r a u d c l a i m . Our supreme c o u r t r e v e r s e d , c o n c l u d i n g t h a t " t h e 

payment o f t h e f e e s r e q u i r e d by § 1 2 - 1 9 - 7 0 [ , A l a . Code 1975,] 

o r t h e f i l i n g o f a c o u r t - a p p r o v e d v e r i f i e d s t a t e m e n t o f 

s u b s t a n t i a l h a r d s h i p i s a j u r i s d i c t i o n a l p r e r e q u i s i t e t o t h e 

commencement o f an a c t i o n f o r s t a t u t e o f l i m i t a t i o n s  

p u r p o s e s . " De-Gas, I n c . v. M i d l a n d Res., 470 So. 2d a t 1222 

( e m p h a s i s a d d e d ) . The supreme c o u r t n o t e d t h a t t h e c l e r k ' s 

t e s t i m o n y i n t h a t c a s e e s t a b l i s h e d 

" t h a t , u n l e s s t h e f i l i n g f e e s a r e p a i d a t t h e t i m e 
a c o m p l a i n t i s f i l e d , t h e r e i s a b s o l u t e l y no 
j u d i c i a l n o t i c e t o a d e f e n d a n t t h a t an a c t i o n has 
been f i l e d a g a i n s t him. R e g a r d l e s s o f t h e f a c t t h a t 
t h e c l e r k ' s o f f i c e stamped t h e c o m p l a i n t and 
summonses ' f i l e d ' on June 14, no r e a l a c t i o n was 
t a k e n t o s e t t h i s s u i t i n m o t i o n u n t i l t h e f i l i n g 
f e e s were p a i d , by w h i c h t i m e t h e l i m i t a t i o n s p e r i o d 
had e x p i r e d . Not o n l y were t h e d e f e n d a n t s n o t 
n o t i f i e d by p e r s o n a l o r o t h e r s e r v i c e , b u t t h e y 
c o u l d n o t have even gone t o t h e c l e r k ' s o f f i c e and 
f o u n d e v i d e n c e t h a t a s u i t had been f i l e d a g a i n s t 
them b e c a u s e t h e c a s e was n o t l i s t e d i n t h e i n d e x o f 
p e n d i n g a c t i o n s . Thus, t h e d e f e n d a n t s r e c e i v e d no 
more n o t i c e o f t h i s a c t i o n t h a n i f t h e p l a i n t i f f s ' 
a t t o r n e y had r e t a i n e d t h e c o m p l a i n t i n h i s d e s k 
d r a w e r . " 

De-Gas, I n c . v. M i d l a n d Res., 470 So. 2d a t 1221. 
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L a t e r , i n Farmer v. F a r m e r , 842 So. 2d 679 ( A l a . C i v . 

App. 2 0 0 2 ) , t h i s c o u r t e x p a n d e d t h e h o l d i n g i n De-Gas, s u p r a . 

I n t h a t d i v o r c e c a s e , d u r i n g a h e a r i n g on a p o s t j u d g m e n t 

m o t i o n t h a t t h e f a t h e r c o n c e d e d was u n t i m e l y f i l e d , t h e f a t h e r 

h anded a p e t i t i o n t o m o d i f y c u s t o d y t o t h e j u d g e i n open 

c o u r t . The r e c o r d on a p p e a l d i d n o t i n d i c a t e t h a t t h e 

p e t i t i o n t o m o d i f y was f i l e d i n t h e t r i a l c o u r t o r w i t h i t s 

c l e r k . The m other o b j e c t e d t o t h e p u r p o r t e d p e t i t i o n t o 

m o d i f y , a r g u i n g , among o t h e r t h i n g s , t h a t t h e f a t h e r was 

r e q u i r e d t o p r o p e r l y f i l e and s e r v e t h e m o d i f i c a t i o n p e t i t i o n 

and t h a t he had f a i l e d t o pay a f i l i n g f e e f o r t h e 

m o d i f i c a t i o n a c t i o n . The t r i a l c o u r t o v e r r u l e d t h e m o t h e r ' s 

o b j e c t i o n s , b u t i t u l t i m a t e l y d e n i e d t h e f a t h e r ' s p e t i t i o n t o 

m o d i f y . T h i s c o u r t d i s m i s s e d t h e a p p e a l , h o l d i n g t h a t t h e 

f a t h e r had f a i l e d t o p r o p e r l y f i l e t h e p e t i t i o n as r e q u i r e d by 

R u l e 5 ( e ) , A l a . R. C i v . P., so as t o i n v o k e t h e j u r i s d i c t i o n 

o f t h e t r i a l c o u r t . T h i s c o u r t a l s o n o t e d t h a t t h e f a t h e r had 

f a i l e d t o pay t h e f i l i n g f e e and s t a t e d t h a t " [ t ] h e f a i l u r e t o 

pay t h e f i l i n g o r d o c k e t i n g f e e i s a j u r i s d i c t i o n a l d e f e c t . " 

F armer v. F a r m e r , 842 So. 2d a t 681 ( c i t i n g DeGas, s u p r a ) . 
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T h i s c o u r t h e l d t h a t t h e t r i a l c o u r t ' s judgment was v o i d f o r 

want o f j u r i s d i c t i o n and d i s m i s s e d t h e a p p e a l . 

T h i s c o u r t a g a i n c h a r a c t e r i z e d a f a i l u r e t o pay a f i l i n g 

f e e as a d e f e c t i n t h e t r i a l c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n i n Vann v. Cook, 989 So. 2d 556 ( A l a . C i v . App. 

2 0 0 8 ) . I n t h a t c a s e , t h e mot h e r a r g u e d f o r t h e f i r s t t i m e on 

a p p e a l t h a t t h e t r i a l c o u r t had no j u r i s d i c t i o n o v e r t h e 

m o d i f i c a t i o n and p o s t j u d g m e n t p r o c e e d i n g s i n i t i a t e d by b o t h o f 

t h e p a r t i e s b e c a u s e n e i t h e r she n o r t h e f a t h e r had p a i d t h e 

r e q u i r e d f i l i n g f e e s f o r t h e i r r e s p e c t i v e f i l i n g s i n t h e t r i a l 

c o u r t . I n t h a t c a s e , t h i s c o u r t h e l d t h a t t h e f a i l u r e t o pay 

t h e f i l i n g f e e r e q u i r e d i n § 1 2 - 1 9 - 7 0 ( a ) , A l a . Code 1975, 

i m p l i c a t e d t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e t r i a l c o u r t 

and d i s m i s s e d t h e a p p e a l as v o i d f o r want o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n . Vann v. Cook, s u p r a . 

T h i s c o u r t went f u r t h e r i n Odom v. Odom, 89 So. 3d 121 

( A l a . C i v . App. 2 0 1 1 ) , and d i s m i s s e d an a p p e a l ex mero motu 

a f t e r e x a m i n i n g t h e r e c o r d on a p p e a l and d e t e r m i n i n g t h a t t h e 

a p p e l l a n t had f a i l e d t o pay f i l i n g f e e s i n t h e t r i a l c o u r t . 

T h i s c o u r t a g a i n c o n c l u d e d t h a t t h e f a i l u r e t o pay t h e f i l i n g 
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f e e r e n d e r e d t h e t r i a l c o u r t ' s judgment v o i d f o r want o f 

s u b j e c t - m a t t e r j u r i s d i c t i o n . Odom v. Odom, s u p r a . 

A l t h o u g h I c o n c u r r e d i n t h o s e c a s e s , I am now c o n v i n c e d 

t h a t t h i s c o u r t ' s h o l d i n g s i n Farmer v. F a r m e r , s u p r a , Vann v.  

Cook, s u p r a , and Odom v. Odom, s u p r a , e x t e n d b e y o n d o u r 

supreme c o u r t ' s h o l d i n g i n De-Gas, s u p r a , and t h a t i n t h o s e 

c a s e s t h i s c o u r t i n c o r r e c t l y d e t e r m i n e d t h a t t h e t r i a l c o u r t s 

had l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h o s e a c t i o n s 

b e c a u s e o f a p a r t y ' s f a i l u r e t o pay t h e f i l i n g f e e r e q u i r e d by 

§ 12-19-70, A l a . Code 1975. The h o l d i n g i n De-Gas, s u p r a , 

a d d r e s s e d when an a c t i o n i s deemed commenced f o r t h e p u r p o s e s 

o f a n a l y z i n g a s t a t u t e - o f - l i m i t a t i o n s d e f e n s e . De-Gas, I n c .  

v. M i d l a n d R e s., 470 So. 2d a t 1222. The s t a t u t e o f 

l i m i t a t i o n s f o r an a c t i o n i s an a f f i r m a t i v e d e f e n s e and does 

n o t i m p l i c a t e t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e t r i a l 

c o u r t . W a i t e v. W a i t e , 891 So. 2d 341, 343 ( A l a . C i v . App. 

2004) ( " [ A ] l t h o u g h a t r i a l c o u r t may d i s m i s s an a c t i o n on i t s 

own m o t i o n on a j u r i s d i c t i o n a l b a s i s , a f f i r m a t i v e d e f e n s e s 

s u c h as t h e s t a t u t e o f l i m i t a t i o n s o r t h e d o c t r i n e o f r e s 

j u d i c a t a a r e n o t j u r i s d i c t i o n a l b a s e s upon w h i c h a c o u r t may 

ba s e a sua s p o n t e d i s m i s s a l . " ) . R a t h e r , t h e s t a t u t e o f 
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l i m i t a t i o n s may be r a i s e d t o b a r a c l a i m a s s e r t e d i n t h e t r i a l 

c o u r t , and, as an a f f i r m a t i v e d e f e n s e , i t may be w a i v e d i f i t 

i s n o t a s s e r t e d by t h e d e f e n d a n t . S p e c i a l A s s e t s , L.L.C. v.  

Chase Home F i n a n c e , L.L.C., 991 So. 2d 668, 675 ( A l a . 2 0 0 7 ) ; 

T a y l o r v. Newman, 93 So. 3d 108, 115 ( A l a . C i v . App. 2 0 1 1 ) . 

I do n o t a g r e e t h a t t h e payment o f t h e f i l i n g f e e i s a 

m a t t e r t h a t i m p l i c a t e s t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f a 

t r i a l c o u r t t o c o n s i d e r an a c t i o n t h a t i s o t h e r w i s e w i t h i n t h e 

s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e c o u r t . 2 Our supreme c o u r t 

d i d n o t h o l d i n De-Gas t h a t t h e t r i a l c o u r t l a c k e d s u b j e c t -

m a t t e r j u r i s d i c t i o n o v e r t h e a c t i o n b e c a u s e t h e p l a i n t i f f had 

f a i l e d t o pay t h e r e q u i r e d f i l i n g f e e . R a t h e r , I i n t e r p r e t 

De-Gas as h o l d i n g t h a t a f i l i n g f e e must be p a i d a t t h e t i m e 

o f t h e f i l i n g o f t h e c o m p l a i n t f o r t h e p u r p o s e s o f p r o p e r l y 

2 I n t h i s w r i t i n g , I a s s e r t my b e l i e f t h a t the f a i l u r e t o 
pay a f i l i n g fee r e q u i r e d by § 12-19-70 does not i m p l i c a t e the 
s u b j e c t - m a t t e r j u r i s d i c t i o n of the c i r c u i t c o u r t s . In 
r e f e r e n c i n g t h a t f a i l u r e t o pay a f i l i n g fee i n t h i s w r i t i n g , 
I a l s o i n t e n d t o i n c l u d e those s i t u a t i o n s i n which a p a r t y 
f a i l s t o p r o p e r l y o b t a i n a w a i v e r of the f i l i n g fee on the 
b a s i s of s u b s t a n t i a l h a r d s h i p . See § 12-19-70(b), A l a . Code 
1975 ( i n o r d e r t o o b t a i n a w a i v e r of a f i l i n g f e e , "[a] 
v e r i f i e d statement of s u b s t a n t i a l h a r d s h i p , s i g n e d by the 
p l a i n t i f f and approved by the c o u r t , s h a l l be f i l e d w i t h the 
c l e r k of c o u r t " ) . 
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i n i t i a t i n g an a c t i o n i n c o m p l i a n c e w i t h t h e s t a t u t e o f 

l i m i t a t i o n s a p p l i c a b l e t o t h a t a c t i o n . 

However, t h e c i r c u i t c o u r t s e x e r c i s e j u r i s d i c t i o n o v e r 

c l a i m s t h a t a r e n o t s u b j e c t t o a s t a t u t e o f l i m i t a t i o n s . I n 

t h i s c a s e , t h e c l a i m s a r e i n t h e n a t u r e o f c o n t e m p t and 

e n f o r c e m e n t , and t h o s e c l a i m s a r e n o t r e q u i r e d t o be f i l e d 

w i t h i n a c e r t a i n t i m e p r e s c r i b e d by a s t a t u t e o f l i m i t a t i o n s . 

I n a c t i o n s i n v o l v i n g c l a i m s t o w h i c h no s t a t u t e o f l i m i t a t i o n s 

a p p l i e s , I c a n n o t see how t h e payment o f f i l i n g f e e s o r t h e 

f i l i n g o f a s t a t e m e n t o f s u b s t a n t i a l h a r d s h i p can be s a i d t o 

be a " j u r i s d i c t i o n a l p r e r e q u i s i t e t o t h e commencement o f an 

a c t i o n [ s u c h as t h e one c u r r e n t l y b e f o r e t h i s c o u r t ] f o r  

s t a t u t e o f l i m i t a t i o n s p u r p o s e s . " De-Gas, 470 So. 2d a t 1222 

( e m p h a s i s a d d e d ) . As i s e x p l a i n e d l a t e r i n t h i s w r i t i n g , I 

b e l i e v e t h a t t h e f a i l u r e t o pay a f i l i n g f e e i n c a s e s s u c h as 

t h i s one i s c u r a b l e . 

F u r t h e r , § 12-19-70 i s n o t s e t f o r t h i n a p a r t o f t h e 

A labama Code g o v e r n i n g t h e m a t t e r s o v e r w h i c h t h e v a r i o u s 

c o u r t s have j u r i s d i c t i o n . R a t h e r , i t i s c o n t a i n e d i n T i t l e 

12, A r t i c l e 19, w h i c h g o v e r n s c o u r t f i n a n c e s . As t h e c o u r t 

n o t e d i n De-Gas, t h e p u r p o s e b e h i n d t h e e n a c t m e n t o f § 12-19-
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70 was t o e n s u r e t h e payment o f f i l i n g f e e s and t o p r e v e n t a 

t r i a l - c o u r t c l e r k f r o m h a v i n g t o c o l l e c t t h o s e f e e s a f t e r t h e 

t e r m i n a t i o n o f l i t i g a t i o n . See De-Gas, 470 So. 2d a t 1220 

("No d o u b t t h e p u r p o s e b e h i n d t h e p a s s a g e o f t h i s p r o v i s i o n 

was t o d i s c o u r a g e t h e f i l i n g o f f r i v o l o u s s u i t s and t o i n s u r e 

t h a t t h e c l e r k s o f t h e c i r c u i t c o u r t s do n o t become ' c r e d i t 

men.'"). A c c o r d i n g l y , I c o n c l u d e t h a t , a l t h o u g h i t i s 

p r e f e r a b l e t h a t t h e f i l i n g f e e i s p a i d a t t h e i n i t i a t i o n o f a 

new a c t i o n , t h e f a i l u r e t o do so i s a m a t t e r o f c o n c e r n f o r 

t h e t r i a l - c o u r t c l e r k and does n o t d e t e r m i n e t h e t r i a l c o u r t ' s 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o c o n s i d e r t h e p e n d i n g a c t i o n . 3 

3 I a l s o b e l i e v e t h a t my i n t e r p r e t a t i o n i s c o n s i s t e n t w i t h 
the a n a l y s i s of De-Gas s e t f o r t h i n our supreme c o u r t ' s r e c e n t 
d e c i s i o n i n E s p i n o z a v. Rudolph, 46 So. 3d 403 ( A l a . 2010). 
In t h a t case, our supreme c o u r t c o n c l u d e d t h a t a t r i a l c o u r t 
d i d not e r r i n r e i n s t a t i n g c o u n t e r c l a i m s a f t e r the defendant 
p a i d the f i l i n g f e e s f o r those c l a i m s . The t r i a l c o u r t and 
our supreme c o u r t r e j e c t e d the p l a i n t i f f ' s argument t h a t the 
t r i a l c o u r t had not o b t a i n e d s u b j e c t - m a t t e r j u r i s d i c t i o n over 
the c o u n t e r c l a i m s because the defendant had not p a i d the 
f i l i n g f e e a t the time he a s s e r t e d the c o u n t e r c l a i m . The 
c o u r t noted t h a t § 12-19-71, A l a . Code 1975, which s e t f o r t h 
the amount of f i l i n g f e e s t o be p a i d on a c o u n t e r c l a i m , d i d 
not r e q u i r e t h a t those f e e s be p a i d a t the time the c o u n t e r ¬
c l a i m was f i l e d . 46 So. 3d a t 413-14. In i t s a n a l y s i s i n 
t h a t case, our supreme c o u r t noted t h a t De-Gas had h e l d t h a t 
the payment of fees was a " ' j u r i s d i c t i o n a l p r e r e q u i s i t e ... 
f o r s t a t u t e of l i m i t a t i o n s p u r p o s e s . ' " E s p i n o z a v. Rudolph, 
46 So. 3d at 413. The c o u r t a l s o n oted t h a t , i n t h a t case, 
the p l a i n t i f f had made no argument t h a t the f i l i n g fee f o r the 
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R e c e n t l y , i n J o h n s o n v. H e t z e l , [Ms. 1110754, Aug. 10, 

2012] So. 3d , ( A l a . 2 0 1 2 ) , o u r supreme c o u r t , 

b a s e d on t h e argument o f t h e a p p e l l a n t , h e l d a t r i a l c o u r t ' s 

j udgment v o i d f o r want o f s u b j e c t - m a t t e r j u r i s d i c t i o n b e c a u s e 

t h e a p p e l l a n t had n o t p a i d t h e r e q u i r e d f i l i n g f e e . I n t h a t 

c a s e , o u r supreme c o u r t r e l i e d on t h i s c o u r t ' s h o l d i n g s i n 

Odom v. Odom, s u p r a , and Vann v. Cook, s u p r a , as w e l l as i t s 

own h o l d i n g on De-Gas, s u p r a . 

The p r e c e d e n t o f o u r supreme c o u r t i s b i n d i n g on t h i s 

c o u r t . § 12-3-16, A l a . Code 1975; F a r m e r s I n s . E x c h . v.  

R a i n e , 905 So. 2d 832, 835 ( A l a . C i v . App. 2 0 0 4 ) . F o r t h a t 

r e a s o n , b e c a u s e o f o u r supreme c o u r t ' s h o l d i n g i n J o h n s o n v.  

H e t z e l , s u p r a , t h i s c o u r t c a n n o t o v e r r u l e Farmer v. F a r m e r , 

s u p r a , Odom v. Odom, s u p r a , and Vann v. Cook, s u p r a , as 

i m p r o p e r l y e x p a n d i n g t h e h o l d i n g o f De-Gas, s u p r a . However, 

I w o u l d u r g e t h e supreme c o u r t t o r e e x a m i n e i t s h o l d i n g i n 

J o h n s o n v. H e t z e l , s u p r a , and t o c o n s i d e r w h e t h e r , i n t h i s 

c a s e , t h e main o p i n i o n a g a i n i m p r o p e r l y e xpands t h e h o l d i n g o f 

De-Gas t o h o l d t h a t , i n a l l c a s e s , a f a i l u r e t o pay a f i l i n g 

f e e u n d e r § 12-19-70 d i v e s t s t h e c i r c u i t c o u r t o f s u b j e c t -

c o u n t e r c l a i m had not been p a i d b e f o r e the s t a t u t e of 
l i m i t a t i o n s e x p i r e d on t h a t c l a i m . I d . a t 414 n.11. 
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m a t t e r j u r i s d i c t i o n o v e r an a c t i o n . I do n o t b e l i e v e t h a t 

s u c h a h o l d i n g was t h e i n t e n t i o n o f t h e l e g i s l a t u r e i n 

e n a c t i n g t h e r e q u i r e m e n t t h a t l i t i g a n t s pay f i l i n g f e e s t o 

o f f s e t t h e c o s t s o f l i t i g a t i o n a t t h e commencement o f t h e i r 

a c t i o n s . 

F u r t h e r , even a s s u m i n g t h a t t h e r e q u i r e m e n t o f a f i l i n g 

f e e does a f f e c t a t r i a l c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n , 

when a l a t e payment o f a f i l i n g f e e w o u l d n o t a f f e c t t h e c l a i m 

w i t h r e g a r d t o i t s s t a t u t e o f l i m i t a t i o n s , I b e l i e v e any 

d e f e c t i n j u r i s d i c t i o n may be c u r e d by t h e payment o f t h e 

f i l i n g f e e . 4 To h o l d o t h e r w i s e s e t s t h e s t a g e f o r anyone who 

can c r e a t e d o u b t as t o w h e t h e r a f i l i n g f e e was p a i d t o s e e k 

t o s e t a s i d e a j u d g m e n t , r e g a r d l e s s o f how o l d t h e judgment 

m i g h t be o r w h e t h e r t h e p a r t i e s o r o t h e r s have r e l i e d upon t h e 

j u d g m e n t . See I n t e r n a t i o n a l L ongshoremen's A s s ' n v. D a v i s , 

470 So. 2d 1215, 1217 ( A l a . 1985) (A judgment e n t e r e d w i t h o u t 

s u b j e c t - m a t t e r j u r i s d i c t i o n can "be s e t a s i d e a t any t i m e as 

v o i d , e i t h e r on d i r e c t o r on c o l l a t e r a l a t t a c k . . . . " ) ; A l v e s  

v. B o a r d o f Educ. f o r C i t y o f G u n t e r s v i l l e , 922 So. 2d 129, 

134 ( A l a . C i v . App. 2005) (same). Under t h e h o l d i n g o f t h e 

4As i s i n d i c a t e d i n the main o p i n i o n , i n t h i s case, Donald 
p a i d the f i l i n g fee a s s o c i a t e d w i t h Bona Faye's motion. 
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main o p i n i o n and t h e c a s e s upon w h i c h i t r e l i e s , i t i s e a s y t o 

f o r e s e e a s i t u a t i o n i n w h i c h p a r t i e s m i g h t r e l y on a judgment 

f o r many y e a r s b u t i n w h i c h a n o t h e r p a r t y who wants t o a v o i d 

b e i n g bound by t h e judgment s e e k s t o s e t a s i d e t h e judgment 

f o r a f a i l u r e t o pay a f i l i n g f e e . See Shamburger v. L a m b e r t , 

24 So. 3d 1139, 1142 ( A l a . C i v . App. 2009) ("Rule 60 a l l o w s a 

p a r t y t o move t o s e t a s i d e a judgment t h a t i s v o i d f o r l a c k o f 

s u b j e c t - m a t t e r j u r i s d i c t i o n a t any t i m e . " ) ; and J.T. v. A.C., 

892 So. 2d 928, 931 ( A l a . C i v . App. 2004) (same). Such a 

r e s u l t w o u l d be u n f o r t u n a t e i n c a s e s i n w h i c h a judgment t h a t 

w o u l d be v o i d u n d e r t h e h o l d i n g o f t h e main o p i n i o n i n v o l v e d 

a m o n e t a r y judgment o r an i n j u n c t i o n , b u t i t w o u l d be 

e x t r e m e l y d a m a g i n g i n t h e c o n t e x t o f a d i v o r c e o r c u s t o d y 

j u d g m e n t . Thus, t h e h o l d i n g o f t h e main o p i n i o n and t h e c a s e s 

upon w h i c h i t r e l i e s can o p e r a t e t o d e f e a t t h e p o l i c y i n f a v o r 

o f f i n a l i t y o f j u d g m e n t s upon w h i c h t h e l i t i g a n t s may r e l y . 

See M i s s i s s i p p i V a l l e y T i t l e I n s . Co. v. Hooper, 707 So. 2d 

209, 214 ( A l a . 1997) ( d i s c u s s i n g t h e p o l i c y f a v o r i n g f i n a l i t y 

o f j u d g m e n t s ) . 

I n a d d i t i o n , as i s t h e s i t u a t i o n i n t h i s c a s e , t h e e f f e c t 

o f t h e h o l d i n g i n t h e main o p i n i o n i s t o a l l o w p a r t i e s t o sue 
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f o r c e r t a i n r e l i e f , and, i f t h a t r e l i e f i s d e n i e d , t o use 

t h e i r own f a i l u r e t o pay a f i l i n g f e e as a means t o a v o i d t h e 

r a m i f i c a t i o n s o f t h e l i t i g a t i o n . See a l s o J o h n s o n v. H e t z e l , 

So. 3d a t ( t h e a p p e l l a n t s u c c e s s f u l l y n u l l i f i e d a 

summary judgment i n f a v o r o f t h e d e f e n d a n t s on t h e b a s i s o f 

h i s own f a i l u r e t o pay t h e r e q u i r e d f i l i n g f e e ) ; and Vann v.  

Cook, s u p r a . The c o u r t s o f t h i s s t a t e have r u l e d t h a t , i n 

c e r t a i n c i r c u m s t a n c e s , p a r t i e s may n o t a s s e r t l a c k o f s u b j e c t -

m a t t e r j u r i s d i c t i o n a f t e r r e c e i v i n g an u n f a v o r a b l e 

a d j u d i c a t i o n . See L e v i n e v. L e v i n e , 262 A l a . 491, 493, 80 So. 

2d 235, 237 (1955) ( h o l d i n g t h a t f o r m e r w i f e was e s t o p p e d f r o m 

s e t t i n g a s i d e a d i v o r c e judgment b a s e d on a l a c k o f 

j u r i s d i c t i o n when t h e b a s i s f o r j u r i s d i c t i o n had been a f f i r m e d 

by t h e f o r m e r w i f e on o r i g i n a l s u b m i s s i o n and t h e f o r m e r w i f e 

" h a [ d ] e n j o y e d t h e f r u i t s o f t h e o r i g i n a l d e c r e e " ) . See a l s o  

S h a p i r o v. S h a p i r o , 280 A l a . 115, 117, 190 So. 2d 548, 54 9 

(1966) ( a p p l y i n g t h e " d o c t r i n e o f e s t o p p e l by c o n d u c t " i n 

c i r c u m s t a n c e s s i m i l a r t o t h o s e i n L e v i n e ) ; R e i s s v. R e i s s , 46 

A l a . App. 422, 429, 243 So. 2d 507, 513 ( C i v . App. 1970) 

("Mrs. R e i s s , h a v i n g a c q u i e s c e d i n t h e d i v o r c e d e c r e e and t h e 

s e p a r a t i o n agreement and h a v i n g a c c e p t e d t h e f r u i t s t h e r e o f 
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f o r some t e n y e a r s , i s e s t o p p e d t o have t h e same a n n u l l e d and 

i s bound by t h e t e r m s t h e r e o f . " ) ; and Hughes v. Hughes, 624 

So. 2d 198, 1 99 ( A l a . C i v . App. 1 993) ( " [ P ] a r t i e s may be 

e s t o p p e d t o a s s e r t t h e i n v a l i d i t y o f a d e c r e e t o t h e i r own 

a d v a n t a g e o b t a i n e d by t h e i r own f r a u d . " ) . "To c o n s t i t u t e 

e s t o p p e l t h e c o n d u c t o f t h e p a r t y must have been i n t e n d e d f o r 

h i s a d v e r s a r y t o a c t upon." C o l v i n v. Payne, 218 A l a . 341, 

343, 118 So. 578, 579 ( 1 9 2 8 ) . I n t h i s c a s e , i t i s c l e a r t h a t 

i n f i l i n g t h e c o n t e m p t p e t i t i o n , Bona Faye i n t e n d e d t h a t 

D e n n i s and t h e t r i a l c o u r t t a k e a c t i o n i n r e s p o n s e t o t h a t 

p e t i t i o n . 

F o r t h e f o r e g o i n g r e a s o n s , I c o n c l u d e t h a t t h e t r i a l 

c o u r t p r o p e r l y d e n i e d Bona F a y e ' s p o s t j u d g m e n t m o t i o n . 

A c c o r d i n g l y , I r e s p e c t f u l l y d i s s e n t f r o m t h e main o p i n i o n ' s 

r e v e r s a l o f t h a t o r d e r . 
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