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Highlands of Lay, LLC 

v. 

Edward O. Murphree 

Appeal from C h i l t o n C i r c u i t Court 
(CV-08-900163) 

BOLIN, J u s t i c e . 

H i g h l a n d s of Lay, LLC ("Highlands"), appeals from a 

d e f a u l t judgment e n t e r e d i n f a v o r of Edward O. Murphree. We 

d i s m i s s t h e ap p e a l as n o t b e i n g from a f i n a l judgment. 
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F a c t s and P r o c e d u r a l H i s t o r y 

On November 4, 2008, Murphree sued H i g h l a n d s and John J . 

M i l l e r , who Murphree a l l e g e d was a member of H i g h l a n d s and i t s 

a u t h o r i z e d agent. 1 Murphree a l l e g e d f r a u d u l e n t concealment, 

f r a u d u l e n t m i s r e p r e s e n t a t i o n , n e g l i g e n t m i s r e p r e s e n t a t i o n , 

p r o m i s s o r y e s t o p p e l , and b r e a c h of c o n t r a c t , a r i s i n g out of 

a r e a l - e s t a t e t r a n s a c t i o n . On December 12, 2008, Murphree 

amended h i s c o m p l a i n t . Murphree was not a b l e t o o b t a i n 

s e r v i c e upon H i g h l a n d s or M i l l e r , and the t r i a l c o u r t g r a n t e d 

a motion t o s e r v e them by p u b l i c a t i o n . On March 27, 2009, 

H i g h l a n d s and M i l l e r f i l e d an answer and H i g h l a n d s f i l e d a 

c o u n t e r c l a i m a l l e g i n g n e g l i g e n c e . On J u l y 17, 2009, Murphree 

s e r v e d d i s c o v e r y r e q u e s t s on H i g h l a n d s . That same day, 

Murphree sent a d e p o s i t i o n n o t i c e t o M i l l e r . Murphree l a t e r 

s ent a d d i t i o n a l d i s c o v e r y r e q u e s t s t o H i g h l a n d s and M i l l e r . 

H i g h l a n d s and M i l l e r d i d not respond t o the d i s c o v e r y 

r e q u e s t s , and Murphree f i l e d s e p a r a t e motions t o compel 

d i s c o v e r y a g a i n s t H i g h l a n d s and M i l l e r . On Fe b r u a r y 8, 2011, 

1Murphree a l s o sued a r e a l - e s t a t e company, two of i t s 
r e a l - e s t a t e agents, and the p r e v i o u s owner of a l o t he 
purchased as p a r t of the r e a l - e s t a t e t r a n s a c t i o n u n d e r l y i n g 
t h i s case. A l l of these defendants were e v e n t u a l l y d i s m i s s e d . 
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the t r i a l c o u r t g r a n t e d b o t h motions and o r d e r e d H i g h l a n d s and 

M i l l e r t o respond t o the d i s c o v e r y r e q u e s t s . H i g h l a n d s and 

M i l l e r f a i l e d t o comply w i t h the t r i a l c o u r t ' s o r d e r s . On May 

25, 2011, Murphree f i l e d a motion f o r a d e f a u l t judgment 

a g a i n s t H i g h l a n d s and M i l l e r p u r s u a n t t o R u l e 3 7 ( b ) ( 2 ) ( C ) and 

R u l e 55, A l a . R. C i v . P. On June 13, 2011, the t r i a l c o u r t 

e n t e r e d a d e f a u l t judgment a g a i n s t b o t h H i g h l a n d s and M i l l e r , 

p u r s u a n t t o R u l e 55, A l a . R. C i v . P. The t r i a l c o u r t gave 

Murphree 45 days t o p r e s e n t t e s t i m o n y i n s u p p o r t of h i s 

r e q u e s t f o r damages. 

On J u l y 9, 2011, H i g h l a n d s f i l e d a motion t o s e t a s i d e 

the d e f a u l t judgment. The t r i a l c o u r t h e l d a h e a r i n g on 

H i g h l a n d s ' motion, and on October 11, 2011, the t r i a l c o u r t 

e n t e r e d an o r d e r denying H i g h l a n d s ' motion. The t r i a l c o u r t 

s t a t e d : 

" D e f a u l t judgment was e n t e r e d i n t h i s case on 
June 13, 2011, a l i t t l e over 18 months a f t e r t h i s 
Defendant's o r i g i n a l a t t o r n e y was a l l o w e d t o 
withdraw. T h i s Defendant's o r i g i n a l a t t o r n e y moved 
t o withdraw as c o u n s e l because H i g h l a n d s of Lay and 
John M i l l e r had f a i l e d t o cooperate and f a i l e d t o 
respond t o d i s c o v e r y r e q u e s t s . A l l n o t i c e s were 
m a i l e d t o t h i s Defendant a t the address p r o v i d e d . 
T h i s Defendant has s t i l l not responded t o d i s c o v e r y 
nor done a n y t h i n g t o p r o t e c t i t s i n t e r e s t or 
p r o s e c u t e i t s c o u n t e r c l a i m . The Court f i n d s t h a t 
t h i s Defendant's a c t i o n s and i n a c t i o n s have been 
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done w i l l f u l l y and shown a l a c k of r e s p e c t f o r the 
Court and a d i s i n t e r e s t i n i t s own b u s i n e s s . " 

On November 10, 2011, the t r i a l c o u r t conducted a h e a r i n g 

t o determine damages a g a i n s t H i g h l a n d s . Murphree p r e s e n t e d 

e v i d e n c e and s u b m i t t e d t e s t i m o n y i n sup p o r t of h i s damages 

c l a i m , and c o u n s e l f o r H i g h l a n d s was p r e s e n t and c r o s s -

examined Murphree. Murphree t e s t i f i e d r e g a r d i n g c o n v e r s a t i o n s 

he had had w i t h M i l l e r . On November 17, 2011, the t r i a l c o u r t 

e n t e r e d a judgment i n f a v o r of Murphree and a g a i n s t H i g h l a n d s 

i n the amount of $368,062. On December 19, 2011, H i g h l a n d s 

f i l e d a postjudgment motion, s e e k i n g t o s e t a s i d e the 

judgment. I n p e r t i n e n t p a r t , H i g h l a n d s argued t h a t M i l l e r was 

not a member of H i g h l a n d s and t h a t Murphree f a i l e d t o p r e s e n t 

any e v i d e n c e i n d i c a t i n g t h a t M i l l e r was an agent of H i g h l a n d s . 

On January 6, 2012, the t r i a l c o u r t d e n i e d the motion. On 

Feb r u a r y 17, 2012, H i g h l a n d s f i l e d a n o t i c e of a p p e a l . 

On June 11, 2012, t h i s C o u r t ' s c l e r k ' s o f f i c e sent the 

f o l l o w i n g form o r d e r t o the t r i a l c o u r t : 

" I t a p p e a r i n g t o the Cou r t t h a t the ord e r 
a p p e a l e d from i s not a f i n a l , a p p e a l a b l e o r d e r i n 
t h a t t h e r e i s no a d j u d i c a t i o n of the p l a i n t i f f ' s 
c l a i m s a g a i n s t defendant John J . M i l l e r , t h i s cause 
i s remanded t o you f o r a d e t e r m i n a t i o n as t o whether 
t o (1) make the i n t e r l o c u t o r y o r d e r s of June 13, 
2011 ( e n t r y of d e f a u l t ) and November 17, 2011 
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(damages o r d e r ) , a f i n a l judgment a g a i n s t H i g h l a n d s 
of Lay, LLC, p u r s u a n t t o the p r o v i s i o n s of R u l e 
5 4 ( b ) , Alabama R u l e s of C i v i l P r o c e d u r e ; or ( 2 ) 
a d j u d i c a t e the r e m a i n i n g c l a i m s , thus making the 
i n t e r l o c u t o r y o r d e r s of June 13, 2011, and November 
17, 2011, f i n a l and a p p e a l a b l e ; or ( 3 ) do n o t h i n g , 
i n which event the a p p e a l w i l l be d i s m i s s e d as from 
a n o n f i n a l o r d e r . 

" I f you e l e c t t o e n t e r the R u l e 54(b) o r d e r , or 
any o t h e r f i n a l judgment, a s u p p l e m e n t a l r e c o r d 
r e f l e c t i n g such a c t i o n s h o u l d be p r e p a r e d and 
forwarded t o h i s C o u r t w i t h i n seven ( 7 ) days from 
the date shown on your o r d e r . The judgment w i l l be 
c o n s i d e r e d f i n a l as of the date the new o r d e r i s 
e n t e r e d . 

"As t o c l a i m s newly a d j u d i c a t e d on remand, the 
t r i a l c o u r t r e t a i n s j u r i s d i c t i o n f o l l o w i n g the 
f i l i n g of a s u p p l e m e n t a l r e c o r d i n the pending 
a p p e a l , and newly a d j u d i c a t e d c l a i m s w i l l not be 
p a r t of the pending a p p e a l . T h i s remand i s e f f e c t i v e 
u n t i l f u r t h e r o r d e r of t h i s C o u r t . 

" T h i s remand o r d e r i s e n t e r e d i n accordance w i t h 
the p o l i c y s t a t e d i n F o s t e r v. Greer & Sons, I n c . , 
446 So. 2d 605 ( A l a . 1984)." 2 

2The above o r d e r i s a form o r d e r i s s u e d by t h i s C o u r t ' s 
c l e r k ' s o f f i c e i n compliance w i t h F o s t e r v. Greer & Sons,  
I n c . , 446 So. 2d 605 ( A l a . 1984). However, i t has never been 
the p r a c t i c e or procedure of t h i s Court t o determine the 
f i n a l i t y of a judgment made the b a s i s of the a p p e a l u n t i l 
p r o p e r r e v i e w by t h i s C o u r t . Both the t r i a l c o u r t and t h i s 
C o u r t ' s c l e r k ' s o f f i c e a c t e d a p p r o p r i a t e l y i n r e g a r d t o the 
o r d e r . However, i n l i g h t of the d e c i s i o n i n t h i s m a t t e r , the 
form o r d e r t o be i s s u e d p r o s p e c t i v e l y i n s i m i l a r s i t u a t i o n s 
has been amended. 
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On June 15, 2012, the t r i a l c o u r t e n t e r e d the f o l l o w i n g 

o r d e r : 

"On June 11, 2012, the Alabama Supreme Court 
e n t e r e d i t s remand o r d e r i n which i t d e termined t h a t 
the o r d e r a p p e a l e d from i s not a f i n a l , a p p e a l a b l e 
o r d e r because t h e r e i s no a d j u d i c a t i o n of 
[Murphree's] c l a i m s a g a i n s t Defendant John J . 
M i l l e r . In o r d e r t o f a c i l i t a t e the pending a p p e a l , 
and f i n d i n g no j u s t reason f o r d e l a y i n making the 
appe a l e d o r d e r f i n a l , i t i s hereby ORDERED, ADJUDGED 
and DECREED t h a t the D e f a u l t e n t e r e d on June 13, 
2011, and the Damages Order e n t e r e d on November 17, 
2011, are hereby made a F i n a l Judgment i n f a v o r of 
the P l a i n t i f f , Edward O. Murphree, and a g a i n s t the 
Defendant, H i g h l a n d s of Lay, LLC, pu r s u a n t t o 
[Alabama] of C i v i l Procedure 5 4 ( b ) . 

"The r e m a i n i n g m a t t e r s a g a i n s t John J . M i l l e r 
w i l l be d i s p o s e d of by s e p a r a t e o r d e r . The Court has 
p r e v i o u s l y e n t e r e d a d e f a u l t judgment a g a i n s t M i l l e r 
but w i l l s c h e d u l e a 'damages h e a r i n g ' as soon as 
p o s s i b l e . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

D i s c u s s i o n 

"In c o n s i d e r i n g whether a t r i a l c o u r t has 
exceeded i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t t h e r e i s 
no j u s t reason f o r d e l a y i n e n t e r i n g a judgment, 
t h i s Court has c o n s i d e r e d whether 'the i s s u e s i n the 
c l a i m b e i n g c e r t i f i e d and a c l a i m t h a t w i l l remain 
pending i n the t r i a l c o u r t "'are so c l o s e l y 
i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n would pose an 
unre a s o n a b l e r i s k of i n c o n s i s t e n t r e s u l t s . ' " ' 
S c h l a r b [v. L e e ] , 955 So. 2d [418] a t 419-20 [ ( A l a . 
2 0 0 6 ) ] ( q u o t i n g C l a r k e - M o b i l e C o u n t i e s Gas D i s t . v.  
P r i o r Energy Corp., 834 So. 2d 88, 95 ( A l a . 2002), 
q u o t i n g i n t u r n Branch v. So u t h T r u s t Bank of Dothan,  
N.A., 514 So. 2d 1373, 1374 ( A l a . 1987), and 
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c o n c l u d i n g t h a t c o n v e r s i o n and f r a u d c l a i m s were too 
i n t e r t w i n e d w i t h a pending b r e a c h - o f - c o n t r a c t c l a i m 
f o r Rule 54(b) c e r t i f i c a t i o n when the p r o p o s i t i o n s 
on which the a p p e l l a n t r e l i e d t o s u p p o r t the c l a i m s 
were i d e n t i c a l ) . See a l s o C e n t e n n i a l A s s o c s . [v.  
G u t h r i e ] , 20 So. 3d [1277,] a t 1281 [ ( A l a . 
2 0 0 9 ) ] ( c o n c l u d i n g t h a t c l a i m s a g a i n s t an a t t o r n e y 
c e r t i f i e d as f i n a l under Rule 54(b) were too c l o s e l y 
i n t e r t w i n e d w i t h pending c l a i m s a g a i n s t o t h e r 
defendants when the pending c l a i m s r e q u i r e d 
' r e s o l u t i o n of the same i s s u e ' as i s s u e pending on 
a p p e a l ) ; and Howard v. A l l s t a t e I n s . Co., 9 So. 3d 
1213, 1215 ( A l a . 2 0 0 8 ) ( c o n c l u d i n g t h a t the judgments 
on the c l a i m s a g a i n s t c e r t a i n of the defendants had 
been i m p r o p e r l y c e r t i f i e d as f i n a l under Rule 54(b) 
because the pending c l a i m s a g a i n s t the r e m a i n i n g 
defendants depended upon the r e s o l u t i o n of common 
i s s u e s ) . " 

L i g h t i n g F a i r , I n c . v. Rosenberg, 63 So. 3d 1256, 1263-64 

( A l a . 2010). 

In C e n t e n n i a l A s s o c i a t e s , L t d . v. G u t h r i e , 20 So. 3d 1277 

( A l a . 2009), a l i m i t e d p a r t n e r s h i p owned r e a l p r o p e r t y on 

which a wedding c h a p e l was o p e r a t e d , and two of the l i m i t e d 

p a r t n e r s sued two of the g e n e r a l p a r t n e r s . The l i m i t e d 

p a r t n e r s a l l e g e d t h a t the g e n e r a l p a r t n e r s t w i c e had 

w r o n g f u l l y t r a n s f e r r e d the p a r t n e r s h i p ' s i n t e r e s t i n p r o p e r t y 

and had f a i l e d t o d i s b u r s e payments from those t r a n s f e r s t o 

the l i m i t e d p a r t n e r s . The l i m i t e d p a r t n e r s ' c o m p l a i n t s t a t e d 

c l a i m s of f r a u d , c o n v e r s i o n , s u p p r e s s i o n and b r e a c h of 

f i d u c i a r y duty. The l i m i t e d p a r t n e r s a l s o sued the a t t o r n e y 
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who had p r e p a r e d the c l o s i n g documents f o r those t r a n s a c t i o n s , 

a l l e g i n g b r e a c h of the a p p l i c a b l e s t a n d a r d of care and 

v i o l a t i o n s of the Alabama L e g a l S e r v i c e s L i a b i l i t y A c t . The 

t r i a l c o u r t e n t e r e d a summary judgment f o r the a t t o r n e y and 

made t h a t judgment f i n a l p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . 

P. T h i s C o u r t h e l d t h a t because the t r i a l c o u r t based i t 

summary judgment f o r the a t t o r n e y on i t s f i n d i n g t h a t the 

p a r t n e r s h i p had no i n t e r e s t i n the p r o p e r t y a t the time of one 

of the t r a n s a c t i o n s , the pending c l a i m s a g a i n s t the g e n e r a l 

p a r t n e r s r e l a t i v e t o t h a t t r a n s a c t i o n would r e q u i r e the 

r e s o l u t i o n of the same i s s u e , i . e . , whether the p a r t n e r s h i p 

owned an i n t e r e s t i n the p r o p e r t y a t t h a t t i m e . T h e r e f o r e , we 

h e l d t h a t the r e m a i n i n g c l a i m s were so c l o s e l y i n t e r t w i n e d 

t h a t s e p a r a t e a d j u d i c a t i o n would pose an unr e a s o n a b l e r i s k of 

i n c o n s i s t e n t r e s u l t s , and we d i s m i s s e d the appea l as b e i n g 

from a n o n f i n a l o r d e r . 

In the p r e s e n t case, some of the i s s u e s p r e s e n t e d i n the 

s t i l l p ending c l a i m a g a i n s t M i l l e r are the same i s s u e s 

p r e s e n t e d i n t h i s a p p e a l by H i g h l a n d s . H i g h l a n d s i s a r g u i n g 

t h a t the t r i a l c o u r t e r r e d i n not s e t t i n g a s i d e the d e f a u l t 

judgment a g a i n s t i t because, i t says, i t had a m e r i t o r i o u s 
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defense t o Murphree's c l a i m s based on M i l l e r ' s statements or 

e - m a i l from M i l l e r and the t i m i n g of statements or e - m a i l t o 

Murphree. 3 A p p e l l a t e r e v i e w i n p i e c e m e a l f a s h i o n i s not 

f a v o r e d . Dzwonkowski v. S o n i t r o l of M o b i l e , I n c . , 892 So. 2d 

354 ( A l a . 2004). " ' I t i s uneconomical f o r an a p p e l l a t e c o u r t 

t o r e v i e w f a c t s on an a p p e a l f o l l o w i n g a Rule 54(b) 

c e r t i f i c a t i o n t h a t i t i s l i k e l y t o be r e q u i r e d t o c o n s i d e r 

a g a i n when another a p p e a l i s brought a f t e r the [ t r i a l ] c o u r t 

r e n d e r s i t s d e c i s i o n on the r e m a i n i n g c l a i m s or as t o the 

r e m a i n i n g p a r t i e s . ' " C e n t e n n i a l A s s o c s . , 20 So. 3d a t 1281 

( q u o t i n g 10 C h a r l e s A l a n Wright e t a l . , F e d e r a l P r a c t i c e and  

Procedure § 2659 (1998)) . A c c o r d i n g l y , we h o l d t h a t the t r i a l 

c o u r t exceeded i t s d i s c r e t i o n i n c e r t i f y i n g the judgment 

e n t e r e d a g a i n s t H i g h l a n d s as f i n a l p u r s u a n t t o Rule 5 4 ( b ) . 

H i g h l a n d s ' a p p e a l i s t h e r e f o r e d i s m i s s e d . 

APPEAL DISMISSED. 

Malone, C.J., and Woodall, Murdock, and Main, J J . , 

concur. 

3 A l t h o u g h the t r i a l c o u r t e n t e r e d a d e f a u l t judgment 
a g a i n s t H i g h l a n d s as a s a n c t i o n p u r s u a n t t o Rule 37, A l a . R. 
C i v . P., based on H i g h l a n d s ' f a i l u r e t o comply w i t h d i s c o v e r y , 
H i g h l a n d s i n s t e a d argues as a ground f o r r e v e r s a l of the 
d e f a u l t judgment t h a t i t had a m e r i t o r i o u s defense. 
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