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Ethel L. Hooks et a l . 

v. 

Joseph D. Pettaway 

Appeal from Mobile C i r c u i t Court 
(CV-10-292) 

BRYAN, Judge. 

E t h e l L. Hooks, i n d i v i d u a l l y and on b e h a l f of her f o u r 

minor c h i l d r e n ("Hooks"), ap p e a l s from a summary judgment 

e n t e r e d i n f a v o r of Joseph D. Pettaway. We r e v e r s e and 

remand. 
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On September 14, 2009, Hooks and Pettaway were i n v o l v e d 

i n an aut o m o b i l e a c c i d e n t i n M o b i l e County. On F e b r u a r y 26, 

2010, Hooks sued Pettaway, a l l e g i n g c l a i m s of n e g l i g e n c e and 

wantonness. Pettaway answered, denying the m a t e r i a l 

a l l e g a t i o n s of the c o m p l a i n t and a s s e r t i n g v a r i o u s a f f i r m a t i v e 

d e f e n s e s . The t r i a l c o u r t s c h e d u l e d a j u r y t r i a l f o r March 

14, 2011, b u t , a f t e r two r e q u e s t s f o r a c o n t i n u a n c e , the t r i a l 

was r e s c h e d u l e d f o r September 27, 2011. On September 21, 

2011, s i x days b e f o r e the s c h e d u l e d t r i a l d a t e , Hooks took the 

d e p o s i t i o n t e s t i m o n y of a p h y s i c i a n who had p r o v i d e d t r e a t m e n t 

i n t h i s case. On September 26, 2011, one day b e f o r e the 

s c h e d u l e d t r i a l d a t e , Pettaway moved f o r a summary judgment, 

r e l y i n g on the p h y s i c i a n ' s d e p o s i t i o n t e s t i m o n y taken by Hooks 

on September 21. I n Pettaway's summary-judgment motion, he 

a l l e g e d t h a t Hooks had f a i l e d t o prove t h a t Pettaway's a c t i o n s 

had caused Hooks's a l l e g e d i n j u r i e s . On September 27, 2011, 

the day the j u r y t r i a l was s c h e d u l e d t o o c c u r , the t r i a l c o u r t 

e n t e r e d a summary judgment i n f a v o r of Pettaway. 

On September 28, 2011, Hooks f i l e d a postjudgment motion 

t o a l t e r , amend, or v a c a t e the summary judgment. I n her 

postjudgment motion, Hooks argued, among o t h e r t h i n g s , t h a t 
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Pettaway's motion d i d not comply w i t h the r e q u i r e m e n t s of Rule 

56, A l a . R. C i v . P., because, Hooks s a i d , the motion was f i l e d 

"too l a t e . " Hooks a l s o argued i n her postjudgment motion t h a t 

she had o b j e c t e d t o the t r i a l c o u r t ' s " e n t e r t a i n i n g the 

[summary-judgment] motion i n v i o l a t i o n of . . . Rule [ 5 6 ] . " 

The t r i a l c o u r t d e n i e d the postjudgment motion on November 3, 

2011. Hooks t i m e l y a p pealed t o the supreme c o u r t , and the 

supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t 

t o § 12-2-7(6), A l a . Code 1975. 

On a p p e a l , Hooks f i r s t argues t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment because, Hooks says, i t f a i l e d 

t o comply w i t h the n o t i c e r e q u i r e m e n t s of Rule 5 6 ( c ) ( 2 ) , A l a . 

R. C i v . P., which r e a d s : 

"The motion f o r summary judgment, w i t h a l l 
s u p p o r t i n g m a t e r i a l s , i n c l u d i n g any b r i e f s , s h a l l be 
s e r v e d a t l e a s t t e n (10) days b e f o r e the time f i x e d 
f o r the h e a r i n g , e x c e p t t h a t a c o u r t may conduct a 
h e a r i n g on l e s s than t e n (10) d a y s ' n o t i c e w i t h the 
consent of the p a r t i e s concerned. S u b j e c t t o 
subparagraph (f) of t h i s r u l e , any statement or 
a f f i d a v i t i n o p p o s i t i o n s h a l l be s e r v e d a t l e a s t two 
(2) days p r i o r t o the h e a r i n g . " 

I n t h i s case, a t r i a l was s c h e d u l e d f o r September 27, 2011, a t 

8:30 a.m. Pettaway f i l e d h i s summary-judgment motion on 

September 26, 2011, one day b e f o r e the s c h e d u l e d t r i a l d a t e , 
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and the t r i a l c o u r t e n t e r e d the summary judgment on September 

27. The r e c o r d on appea l does not c l e a r l y i n d i c a t e whether a 

h e a r i n g of some type o c c u r r e d on September 27. However, the 

r e c o r d suggests t h a t some type of h e a r i n g may have o c c u r r e d on 

t h a t d a t e . In her postjudgment motion, Hooks a s s e r t e d t h a t 

she had o b j e c t e d t o the t r i a l c o u r t ' s " e n t e r t a i n i n g the 

[summary-judgment] motion." In response t o Hooks's 

postjudgment motion, Pettaway s t a t e d t h a t a h e a r i n g was h e l d 

on September 27. A l t h o u g h i t i s u n c l e a r , based on those 

statements and the f a c t t h a t a t r i a l was s c h e d u l e d f o r 

September 27, i t appears t h a t some type of h e a r i n g was l i k e l y 

h e l d on t h a t d a t e . However, the t r i a l c o u r t never a c t u a l l y 

s c h e d u l e d a h e a r i n g f o r the purpose of c o n s i d e r i n g the 

summary-judgment motion. 

Our supreme c o u r t ' s r e c e n t d e c i s i o n i n Tucker v. R i c h a r d  

M. Scrushy C h a r i t a b l e F o u n d a t i o n , I n c . , [Ms. 1100736, A p r i l 6, 

2012] So. 3d ( A l a . 2012), i s i n s t r u c t i v e . In Tucker, 

the F o u n d a t i o n moved f o r a p a r t i a l summary judgment on fewer 

than a l l Tucker's c l a i m s i n May 2010, and the t r i a l c o u r t 

s c h e d u l e d a h e a r i n g on the motion f o r December 2, 2010. I d . 

at ___ . On December 1, 2010, the day b e f o r e the h e a r i n g , the 
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Fo u n d a t i o n , f o r the f i r s t t i m e , moved f o r a summary judgment 

on Tucker's garnishment c l a i m . The t r i a l c o u r t h e l d the 

s c h e d u l e d h e a r i n g on December 2, and i t e n t e r e d a summary 

judgment i n f a v o r of the F o u n d a t i o n on a l l the c l a i m s . The 

t r i a l c o u r t e n t e r e d the summary judgment over Tucker's 

o b j e c t i o n t h a t , i n moving f o r a summary judgment on the 

garnishment c l a i m on December 1, the F o u n d a t i o n had not 

c o m p l i e d w i t h the n o t i c e r e q u i r e m e n t s of Rule 5 6 ( c ) . 

Our supreme c o u r t r e v e r s e d the summary judgment on the 

garnishment c l a i m . The supreme c o u r t h e l d t h a t the t r i a l 

c o u r t had "exceeded i t s d i s c r e t i o n by c o n d u c t i n g a h e a r i n g on 

the Foundation's r e q u e s t f o r a summary judgment ... on l e s s 

than 10 days' n o t i c e i n v i o l a t i o n of Rule 5 6 ( c ) ( 2 ) and over 

the o b j e c t i o n s of the p l a i n t i f f s . " I d . a t . The supreme 

c o u r t noted t h a t "noncompliance w i t h the 1 0 - d a y - n o t i c e 

r e q u i r e m e n t does not c o n s t i t u t e r e v e r s i b l e e r r o r absent a 

showing of a c t u a l p r e j u d i c e . " I d . ( c i t i n g H i l l i a r d v. 

S o u t h T r u s t Bank of Alabama, N.A., 581 So. 2d 826, 828 ( A l a . 

1991)). However, the supreme c o u r t c o n c l u d e d t h a t 

" p r e j u d i c e t o [Tucker] was i n e v i t a b l e . Under Rule 
5 6 ( c ) ( 2 ) , which r e q u i r e s t h a t 'any statement or 
a f f i d a v i t i n o p p o s i t i o n s h a l l be s e r v e d a t l e a s t two 
(2) days p r i o r t o the h e a r i n g , ' [Tucker] d i d not 
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even have an o p p o r t u n i t y t o respond t o the 
Foundation's r e q u e s t f o r a summary judgment i n [ h i s ] 
garnishment c o n t e s t because the Foundation's r e q u e s t 
was f i l e d o n l y one day b e f o r e the h e a r i n g a t which 
t h a t r e q u e s t was c o n t e s t e d . T h e r e f o r e , h a v i n g been 
d e p r i v e d of the o p p o r t u n i t y t o respond t o the 
Foundation's summary-judgment r e q u e s t as t o 
[Tucker's] garnishment c o n t e s t , [Tucker was] 
n e c e s s a r i l y p r e j u d i c e d by the f a i l u r e of the c i r c u i t 
c o u r t t o comply w i t h Rule 5 6 ( c ) ( 2 ) . " 

Tucker, So. 3d a t . 

T h i s case i s analogous t o Tucker. As i n Tucker, the 

summary-judgment motion i n t h i s case was f i l e d o n l y one day 

b e f o r e the t r i a l c o u r t c o n s i d e r e d t h a t motion. Under the 

r e a s o n i n g i n Tucker, a l l o w i n g Hooks o n l y one day's n o t i c e t o 

p r e p a r e a response t o the motion caused i n e v i t a b l e p r e j u d i c e 

t o Hooks. As i n Tucker, t h e r e i s no i n d i c a t i o n t h a t Hooks 

consented t o h e a r i n g the summary-judgment motion on l e s s than 

10 days' n o t i c e . Thus, we must r e v e r s e the summary judgment. 

In Tucker, a l t h o u g h a h e a r i n g was h e l d , t h e r e was 

i n s u f f i c i e n t n o t i c e under Rule 5 6 ( c ) ( 2 ) . In t h i s case, i t i s 

u n c l e a r whether a h e a r i n g on the summary-judgment motion 

o c c u r r e d on September 27, 2011. Even assuming t h a t no h e a r i n g 

o c c u r r e d on September 27, 2011, the t r i a l c o u r t ' s summary 

judgment i s s t i l l due t o be r e v e r s e d . I f no h e a r i n g was h e l d , 

Hooks e x p e r i e n c e d even more p r e j u d i c e by not b e i n g a l l o w e d the 
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b e n e f i t of a h e a r i n g . 

A l t h o u g h Hooks may not u l t i m a t e l y p r e v a i l i n opposing the 

motion f o r a summary judgment, she i s e n t i t l e d t o an 

o p p o r t u n i t y t o respond t o the motion. Rule 5 6 ( c ) ( 2 ) ; and 

Tucker; see a l s o Moore v. GAB Robins N o r t h America, I n c . , 84 0 

So. 2d 882, 884 ( A l a . 2002) ( r e v e r s i n g a summary judgment 

e n t e r e d , w i t h o u t a h e a r i n g , a f t e r the t r i a l c o u r t i n d i c a t e d 

t h a t a summary-judgment h e a r i n g would be s e t and s t a t i n g t h a t 

the defendant "deserve[d] the o p p o r t u n i t y t o r a i s e a genuine 

i s s u e of m a t e r i a l f a c t t hrough h i s o p p o s i t i o n t o the motions 

f o r a summary judgment"). Based on the f o r e g o i n g , we r e v e r s e 

the t r i a l c o u r t ' s summary judgment, and we remand the case t o 

the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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