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Brandon Johnson 

v. 

Gary H e t z e l , warden of the Donaldson 
C o r r e c t i o n a l F a c i l i t y , e t a l . 

Appeal from Montgomery C i r c u i t Court 
(CV-11-615) 

WOODALL, J u s t i c e . 

T h i s a p p e a l a r i s e s f r o m t h e Montgomery C i r c u i t C o u r t ' s 

d i s m i s s a l o f B r a n d o n J o h n s o n ' s a c t i o n a g a i n s t G a r y H e t z e l , 

w arden o f t h e D o n a l d s o n C o r r e c t i o n a l F a c i l i t y ; Sean C a r l t o n , 

a c o r r e c t i o n a l o f f i c e r t r a i n e e a t t h e f a c i l i t y ; and 
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c o r r e c t i o n a l o f f i c e r s D e n n i s J o h n s o n and Joe B i n d e r 

( c o l l e c t i v e l y " t h e d e f e n d a n t s " ) . We h o l d t h a t t h e c i r c u i t 

c o u r t ' s j u d g m e n t i s v o i d f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n , and we d i s m i s s t h e a p p e a l . 

On A p r i l 29, 2 0 1 1 , J o h n s o n , who i s i n c a r c e r a t e d a t t h e 

D o n a l d s o n C o r r e c t i o n a l F a c i l i t y s e r v i n g a l i f e s e n t e n c e 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e f o l l o w i n g a c o n v i c t i o n f o r 

m u r d e r , was s e e n f i g h t i n g w i t h a n o t h e r i n m a t e , Rodney M i l l e r . 

On t h a t same d a t e , J o h n s o n was p l a c e d u n d e r " h o u s e a r r e s t " 

p e n d i n g a d i s c i p l i n a r y h e a r i n g . J o h n s o n a r g u e s t h a t t h e 

d e f e n d a n t s " d e l i b e r a t e l y p l a c [ e d ] him i n 'house a r r e s t ' two 

( 2 ) c e l l s f r o m [ M i l l e r ] who he had a f i g h t w i t h e a r l i e r t h a t 

day, and [ t h a t ] t h e d e f e n d a n t s were r e s p o n s i b l e f o r t h e 

p r o t e c t i o n o f b o t h i n m a t e s , b u t i n s t e a d opened t h e d o o r t o 

b o t h c e l l s a t w h i c h t i m e [ J o h n s o n ] and [ M i l l e r ] g o t i n t o 

a n o t h e r f i g h t , " i n w h i c h , J o h n s o n a r g u e s , he was i n j u r e d . 

J o h n s o n ' s b r i e f , a t 8. 

On May 24, 2 0 1 1 , J o h n s o n f i l e d a c o m p l a i n t i n t h e 

Montgomery C i r c u i t C o u r t a g a i n s t t h e d e f e n d a n t s , a l l e g i n g t h a t 

t h e d e f e n d a n t s had " d e l i b e r a t e l y p l a c e d him i n a v e r y 

d a n g e r o u s s i t u a t i o n " and t h a t t h e c i r c u m s t a n c e s o f h i s house 
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a r r e s t c o n s t i t u t e d a " c l e a r v i o l a t i o n o f [ h i s ] r i g h t a g a i n s t 

c r u e l and u n u s u a l p u n i s h m e n t as g u a r a n t e e d p u r s u a n t t o A r t i c l e 

I , S e c t i o n 15, o f t h e Alabama C o n s t i t u t i o n o f 1901, and t h e 

8 t h and 1 4 t h A m e n d m e n t [ s ] t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . " 

A l s o on May 24, 2011, J o h n s o n f i l e d i n t h e c i r c u i t c o u r t an 

a f f i d a v i t o f s u b s t a n t i a l h a r d s h i p , r e q u e s t i n g t h a t t h e i n i t i a l 

d o c k e t f e e be w a i v e d . J o h n s o n a r g u e s t h a t t h e c i r c u i t c o u r t 

n e v e r a p p r o v e d h i s a f f i d a v i t o f s u b s t a n t i a l h a r d s h i p . 

On November 16, 2011, t h e c i r c u i t c o u r t o r d e r e d a n o n -

j u r y t r i a l t o be h e l d on J a n u a r y 24, 2012. J o h n s o n f i l e d a 

s e c o n d a f f i d a v i t o f s u b s t a n t i a l h a r d s h i p i n December 2011. On 

J a n u a r y 23, 2012, t h e d e f e n d a n t s f i l e d a m o t i o n t o d i s m i s s t h e 

c o m p l a i n t o r , i n t h e a l t e r n a t i v e , f o r a summary j u d g m e n t . The 

c i r c u i t c o u r t g r a n t e d t h e d e f e n d a n t s ' m o t i o n on J a n u a r y 24, 

2012, and d i s m i s s e d J o h n s o n ' s c o m p l a i n t . 

J o h n s o n has a p p e a l e d t h e c i r c u i t c o u r t ' s j u d g m e n t o f 

d i s m i s s a l , a r g u i n g , i n p e r t i n e n t p a r t , t h a t t h e c i r c u i t c o u r t 

n e v e r a c q u i r e d j u r i s d i c t i o n o v e r h i s c a s e b e c a u s e he d i d n o t 

pay t h e n e c e s s a r y f i l i n g f e e and t h e c i r c u i t c o u r t n e v e r 

a p p r o v e d e i t h e r o f t h e a f f i d a v i t s o f s u b s t a n t i a l h a r d s h i p he 

had f i l e d . I t i s w e l l e s t a b l i s h e d t h a t " ' [ t ] h e payment o f a 
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f i l i n g f e e o r t h e f i l i n g o f a c o u r t - a p p r o v e d v e r i f i e d 

s t a t e m e n t o f s u b s t a n t i a l h a r d s h i p i s a j u r i s d i c t i o n a l 

p r e r e q u i s i t e t o t h e commencement o f an a c t i o n . ' " Odom v.  

Odom, 89 So. 3d 121, 122 ( A l a . C i v . App. 2011) ( q u o t i n g Vann  

v. Cook, 989 So. 2d 556, 559 ( A l a . C i v . App. 2 0 0 8 ) , c i t i n g i n 

t u r n De-Gas, I n c . v. M i d l a n d R es., 470 So. 2d 1218, 1222 ( A l a . 

1 9 8 5 ) ) . See a l s o Ex p a r t e C a r t e r , 807 So. 2d 534, 536 ( A l a . 

2001) ("[T]he c i r c u i t c o u r t n e v e r had j u r i s d i c t i o n t o c o n s i d e r 

C a r t e r ' s R u l e 3 2 [ , A l a . R. C r i m . P.,] p e t i t i o n , b e c a u s e i t d i d 

n o t c o l l e c t a f i l i n g f e e o r a p p r o v e C a r t e r ' s a f f i d a v i t o f 

s u b s t a n t i a l h a r d s h i p a t t h e t i m e t h e p e t i t i o n was f i l e d . " ) . 

The r e c o r d i n t h i s c a s e i n d i c a t e s t h a t J o h n s o n f i l e d two 

a f f i d a v i t s o f s u b s t a n t i a l h a r d s h i p -- one i n May 2011 and 

a n o t h e r i n December 2011. However, n o t h i n g i n t h e r e c o r d 

i n d i c a t e s t h a t t h e c i r c u i t c o u r t a p p r o v e d e i t h e r o f J o h n s o n ' s 

a f f i d a v i t s o r t h a t J o h n s o n e v e r p a i d t h e r e q u i r e d f i l i n g f e e . 

I n d e e d , t h e S t a t e i s , i n f a c t , s i l e n t on t h i s i s s u e . 

Thus, f o r a l l t h a t a p p e a r s , t h e j u r i s d i c t i o n a l 

p r e r e q u i s i t e o f t h e payment o f t h e f i l i n g f e e o r t h e f i l i n g o f 

a c o u r t - a p p r o v e d v e r i f i e d s t a t e m e n t o f s u b s t a n t i a l h a r d s h i p 

was n o t met i n t h i s c a s e . We must c o n c l u d e , t h e r e f o r e , t h a t 
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t h e c i r c u i t c o u r t d i d n o t have j u r i s d i c t i o n t o e n t e r i t s 

judgment d i s m i s s i n g J o h n s o n ' s c o m p l a i n t ; t h u s , t h a t judgment 

i s v o i d . See Odom, s u p r a . " [ B ] e c a u s e a v o i d judgment w i l l 

n o t s u p p o r t an a p p e a l , we v a c a t e t h e t r i a l c o u r t ' s judgment 

and d i s m i s s t h e a p p e a l . " Hunt T r a n s i t i o n & I n a u g u r a l Fund,  

I n c . v. G r e n i e r , 782 So. 2d 270, 274 ( A l a . 2 0 0 0 ) . 1 

JUDGMENT VACATED; APPEAL DISMISSED. 

M a l o n e , C . J . , and B o l i n , Murdock, and M a i n , J J . , c o n c u r . 

1Our d e c i s i o n t h a t t h e c i r c u i t c o u r t d i d n o t have 
j u r i s d i c t i o n t o e n t e r i t s judgment p r e t e r m i t s c o n s i d e r a t i o n o f 
J o h n s o n ' s argument t h a t t h e c i r c u i t c o u r t e x c e e d e d i t s 
d i s c r e t i o n i n d i s m i s s i n g h i s c a s e b e f o r e he had a ch a n c e t o 
r e s p o n d t o t h e d e f e n d a n t s ' m o t i o n t o d i s m i s s . 
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