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STUART, J u s t i c e . 

Dawn E l a i n e P a t t e r s o n and her husband Brooks P a t t e r s o n 

a p p e a l the judgment e n t e r e d by the J e f f e r s o n C i r c u i t C ourt 

d i s m i s s i n g t h e i r c l a i m s a g a i n s t C o n s o l i d a t e d Aluminum 

C o r p o r a t i o n ("CAC") and i t s c o r p o r a t e owner Lonza America, 
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I n c . ("Lonza"), as b e i n g b a r r e d by the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s . We a f f i r m . 

I . 

On September 11, 2008, Dawn P a t t e r s o n was di a g n o s e d w i t h 

m a l i g n a n t mesothelioma. On August 13, 2009, the P a t t e r s o n s 

i n i t i a t e d t h i s l e g a l a c t i o n , a l l e g i n g t h a t Dawn's mesothelioma 

was caused by exposure t o a s b e s t o s . The P a t t e r s o n s d i d not 

a l l e g e t h a t Dawn had been d i r e c t l y exposed t o m a t e r i a l s 

c o n t a i n i n g a s b e s t o s a t her home or w o r k p l a c e ; r a t h e r , t h e y 

a l l e g e d t h a t Dawn was a v i c t i m of secondary exposure t o 

asb e s t o s as a r e s u l t of her c l o s e c o n t a c t w i t h her f a t h e r , 

J e r r y D i s o n , and her g r a n d f a t h e r , M e l v i n L e s t e r , who the y 

a l l e g e d had worked around m a t e r i a l s c o n t a i n i n g a s b e s t o s f o r 

many years and who had a l l e g e d l y brought home the a s b e s t o s 

dust t h a t u l t i m a t e l y caused Dawn's mesothelioma. The 

P a t t e r s o n s a c c o r d i n g l y named Dison's and L e s t e r ' s employers as 

defendants i n t h e i r c o m p l a i n t , as w e l l as v a r i o u s 

m a n u f a c t u r e r s of a s b e s t o s - c o n t a i n i n g p r o d u c t s t h a t D i son and 

L e s t e r were a l l e g e d t o have been exposed t o i n the course of 

t h e i r employment. The c o m p l a i n t a l s o a s s e r t e d c l a i m s a g a i n s t 

unknown defendants t h a t had not y e t been i d e n t i f i e d . T h i s 
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ap p e a l concerns o n l y Dawn's c l a i m s a g a i n s t the employers of 

her f a t h e r , D i s o n . 

Among the defendants named i n the P a t t e r s o n s ' c o m p l a i n t 

were "Phelps-Dodge C o r p o r a t i o n a/k/a Phelps-Dodge I n d u s t r i e s 

a/k/a Phelps-Dodge Wire & Cable Group" ( h e r e i n a f t e r r e f e r r e d 

t o as "Phelps-Dodge"), and N i c h o l s Wire, Inc. Dison began 

wo r k i n g f o r Phelps-Dodge i n F l o r e n c e i n 1965, and, a l t h o u g h he 

d i d not t h e r e a f t e r change j o b s , the f a c i l i t y i n F l o r e n c e a t 

which he worked changed ownership and names s e v e r a l times over 

the y e a r s , and, when he r e t i r e d i n 2004, he was f o r m a l l y 

employed by N i c h o l s Wire. On December 29, 2009, the 

P a t t e r s o n s s u b m i t t e d Dison's S o c i a l S e c u r i t y employment 

r e c o r d s t o the t r i a l c o u r t e s t a b l i s h i n g t h a t Dison had been 

employed by Phelps-Dodge 1 from 1965 t o 1971; by CAC from 1971 

t o 1983; 2 by N i c h o l s - H o m e s h i e l d , I n c . , from 1983 t o 1990; 3 and 

by N i c h o l s Wire from 1991 t o 2004. Both Dawn and Dison 

^These r e c o r d s i n d i c a t e t h a t the p r o p e r f o r m a l name of the 
e n t i t y t h a t employed Dison d u r i n g t h i s time was "Phelps-Dodge 
Aluminum P r o d u c t s C o r p o r a t i o n . " 

2The S o c i a l S e c u r i t y r e c o r d s f o r t h i s p e r i o d a l s o r e f e r 
t o Lonza, because Dison's employer was f o r m a l l y r e c o r d e d as 
" C o n s o l i d a t e d Aluminum Corp, A l u s u i s e Lonza America I n [ c ] . " 

3 D i s o n a l s o r e c e i v e d wages from N i c h o l s - H o m e s h i e l d L t d . 
P a r t n e r s h i p i n 1985 and 1986. 
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c o n f i r m e d the a c c u r a c y of these r e c o r d s i n d e p o s i t i o n s g i v e n 

i n F e b r u a r y 2010. When, d u r i n g her d e p o s i t i o n , an a t t o r n e y 

r e p r e s e n t i n g a defendant t h a t i s not a p a r t y t o t h i s a p p e a l 

asked Dawn where her f a t h e r had worked, she responded t h a t 

" [ h ] e worked f o r N i c h o l s Wire, which b e f o r e i t was N i c h o l s 

Wire, i t was C o n s o l i d a t e d Aluminum [ o r CAC] and i t was a l s o 

c a l l e d Phelps Dodge." Dison l i k e w i s e c o n f i r m e d i n h i s 

d e p o s i t i o n t h a t he had worked f o r CAC from 1971 t o 1983. 

On Febr u a r y 22, 2010, the P a t t e r s o n s r e c e i v e d a response 

to d i s c o v e r y r e q u e s t s s u b m i t t e d t o N i c h o l s Wire. In response 

to an i n t e r r o g a t o r y r e g a r d i n g i t s c o r p o r a t e h i s t o r y , N i c h o l s 

Wire s t a t e d t h a t i t was formed as a c o r p o r a t e e n t i t y i n 1991 

a f t e r which i t purchased the F l o r e n c e f a c i l i t y where Dison 

worked and o t h e r a s s e t s from N i c h o l s - H o m e s h i e l d , which, "upon 

i n f o r m a t i o n and b e l i e f , " was a s u b s i d i a r y of Quanex 

C o r p o r a t i o n . On Febr u a r y 24, 2010, the P a t t e r s o n s f i l e d an 

amended c o m p l a i n t adding Quanex as a defendant " i n d i v i d u a l l y 

and as s u c c e s s o r i n i n t e r e s t t o N i c h o l s - H o m e s h i e l d . " They 

a l s o added as a defendant i n t h a t amended c o m p l a i n t Ormet 
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C o r p o r a t i o n " i n d i v i d u a l l y and as s u c c e s s o r i n i n t e r e s t t o 

[CAC] ."4 

The P a t t e r s o n s a l l e g e t h a t they t h e r e a f t e r s e r v e d 

d i s c o v e r y r e q u e s t s upon Quanex and t h a t the responses they 

r e c e i v e d from Quanex on J a n u a r y 19, 2011, a l e r t e d them f o r the 

f i r s t time t h a t CAC and Lonza were p o t e n t i a l l y l i a b l e 

p a r t i e s . 5 A c c o r d i n g l y , on A p r i l 20, 2011, the P a t t e r s o n s 

moved the t r i a l c o u r t t o a l l o w them t o amend t h e i r c o m p l a i n t 

t o s u b s t i t u t e CAC and Lonza f o r f i c t i t i o u s l y d e s c r i b e d 

d e f e n d a n t s . The t r i a l c o u r t g r a n t e d t h e i r r e q u e s t , and on May 

9, 2011, the P a t t e r s o n s f i l e d t h e i r second amended c o m p l a i n t , 

i d e n t i f y i n g CAC and Lonza as defendants f o r the f i r s t t i m e . 

On August 15, 2011, CAC and Lonza moved the t r i a l c o u r t 

t o d i s m i s s the P a t t e r s o n s ' c l a i m s a g a i n s t them on the ground 

t h a t those c l a i m s were b a r r e d by the a p p l i c a b l e s t a t u t e of 

4 I t i s not c l e a r what i n f o r m a t i o n l e d the P a t t e r s o n s t o 
s t a t e a c l a i m a g a i n s t Ormet, or when or how they a c q u i r e d t h a t 
i n f o r m a t i o n . 

5Those responses are not p a r t of the r e c o r d , a l t h o u g h the 
P a t t e r s o n s have a t t a c h e d an e x c e r p t from those responses t o 
t h e i r a p p e l l a t e b r i e f . However, ev i d e n c e a t t a c h e d t o o r 
o t h e r w i s e d e s c r i b e d i n an a p p e l l a t e b r i e f but "not made a p a r t 
of the r e c o r d on a p p e a l " i s not p r o p e r l y b e f o r e t h i s C o u r t . 
S p r a d l i n v. Drummond, I n c . , 548 So. 2d 1002, 1005 ( A l a . 1989). 
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l i m i t a t i o n s . S p e c i f i c a l l y , they argued t h a t the P a t t e r s o n s ' 

c l a i m s a c c r u e d on September 11, 2008 — when Dawn was 

dia g n o s e d w i t h mesothelioma — and t h a t , p u r s u a n t t o § 6-2-38, 

A l a . Code 1975, the P a t t e r s o n s a c c o r d i n g l y had two years from 

t h a t date, or u n t i l September 11, 2010, t o s t a t e c l a i m s 

a g a i n s t any p a r t i e s a l l e g e d t o be r e s p o n s i b l e f o r t h e i r 

i n j u r i e s . The second amended c o m p l a i n t naming CAC and Lonza 

as defendants was f i l e d on May 9, 2011 — n e a r l y e i g h t months 

a f t e r t h a t p e r i o d had e x p i r e d — and, CAC and Lonza argued, 

the P a t t e r s o n s were not e n t i t l e d t o s u b s t i t u t e CAC and Lonza 

i n the p l a c e of f i c t i t i o u s l y named defendants i n the 

P a t t e r s o n s ' e a r l i e r t i m e l y f i l e d c o m p l a i n t because, CAC and 

Lonza a l l e g e d , the P a t t e r s o n s had not a c t e d w i t h due d i l i g e n c e 

t o i d e n t i f y f i c t i t i o u s l y named defendants o r t o amend t h e i r 

c o m p l a i n t a f t e r f i c t i t i o u s l y named defendants were i d e n t i f i e d . 

The P a t t e r s o n s f i l e d a response t o CAC and Lonza's motion 

t o d i s m i s s , d e n y ing t h a t they had not a c t e d w i t h due d i l i g e n c e 

and a r g u i n g t h a t the t r i a l c o u r t p r o p e r l y a l l o w e d t h e i r second 

amended c o m p l a i n t p u r s u a n t t o Rules 9(h) and 1 5 ( c ) , A l a . R. 

C i v . P. Rule 9(h) s t a t e s : 

"When a p a r t y i s i g n o r a n t of the name of an opposing 
p a r t y and so a l l e g e s i n the p a r t y ' s p l e a d i n g , the 
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opposing p a r t y may be d e s i g n a t e d by any name, and 
when t h a t p a r t y ' s t r u e name i s d i s c o v e r e d , the 
p r o c e s s and a l l p l e a d i n g s and p r o c e e d i n g s i n the 
a c t i o n may be amended by s u b s t i t u t i n g the t r u e 
name." 

Moreover, p u r s u a n t t o Rule 1 5 ( c ) , an amendment of a c o m p l a i n t 

r e l a t e s back t o the date of the o r i g i n a l c o m p l a i n t i f the 

p r o v i s i o n s of Rule 9(h) are s a t i s f i e d . See Committee Comments 

on 1973 A d o p t i o n of Rule 15, A l a . R. C i v . P. ("An amendment 

s u b s t i t u t i n g a r e a l p a r t y f o r a f i c t i t i o u s p a r t y r e l a t e s back 

p r o v i d e d t h a t the p r o v i s i o n s of Rule 9(h) are s a t i s f i e d . " ) . 

On November 15, 2011, the t r i a l c o u r t conducted a h e a r i n g 

on CAC and Lonza's motion t o d i s m i s s , and, on December 20, 

2011, the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g the motion, 

s t a t i n g : 

"The defendants [CAC] and [Lonza] have f i l e d a 
motion t o d i s m i s s , a r g u i n g t h a t the c l a i m s s t a t e d 
a g a i n s t them i n t h i s case are b a r r e d by the s t a t u t e 
of l i m i t a t i o n s . The c o u r t , h a v i n g reviewed the 
motion and e x h i b i t s s u b m i t t e d by the d e f e n d a n t s , 
h a v i n g examined the b r i e f s and e x h i b i t s of c o u n s e l 
f o r [the P a t t e r s o n s ] and these defendants r e g a r d i n g 
t h i s motion and h a v i n g h e a r d o r a l argument of the 
motion from c o u n s e l f o r the p a r t i e s i n v o l v e d , t r e a t s 
the motion as a motion f o r summary judgment, s i n c e 
the motion and responses r e l y on m a t t e r s o u t s i d e the 
p l e a d i n g s . Having r e v i e w e d the i s s u e , the c o u r t 
hereby g r a n t s the motion t o d i s m i s s , which i s 
t r e a t e d as a motion f o r summary judgment, and 
d i s m i s s e s the c l a i m s of the [the P a t t e r s o n s ] a g a i n s t 
the d efendants [CAC] and [Lonza] w i t h p r e j u d i c e . " 
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The t r i a l c o u r t f u r t h e r c e r t i f i e d i t s judgment as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., and, on January 31, 

2012, the P a t t e r s o n s f i l e d t h e i r n o t i c e of a p p e a l t o t h i s 

C o u r t . 

I I . 

The t r i a l c o u r t p r o p e r l y t r e a t e d CAC and Lonza's motion 

to d i s m i s s as a summary-judgment motion because e v i d e n c e 

o u t s i d e the p l e a d i n g s was c o n s i d e r e d . We t h e r e f o r e r e v i e w the 

judgment e n t e r e d d i s p o s i n g of t h a t motion p u r s u a n t t o the 

s t a n d a r d of r e v i e w we a p p l y t o summary judgments. We 

d e s c r i b e d t h a t s t a n d a r d i n Dow v. Alabama Democratic P a r t y , 

897 So. 2d 1035, 1038-39 ( A l a . 2004): 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003) . We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
re v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v. 
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So u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12." 

I I I . 

The P a t t e r s o n s argue t h a t the t r i a l c o u r t e r r e d by 

e n t e r i n g a judgment i n f a v o r of CAC and Lonza on a s t a t u t e - o f -

l i m i t a t i o n s ground because, the P a t t e r s o n s contend, the c l a i m s 

they a s s e r t e d i n t h e i r second amended c o m p l a i n t were t i m e l y i n 

l i g h t of the r e l a t i o n - b a c k p r i n c i p l e s of R u l e s 9(h) and 1 5 ( c ) . 

T h i s Court d i s c u s s e d those p r i n c i p l e s i n Ex p a r t e G r i f f i n , 4 

So. 3d 430, 436 ( A l a . 2008), s t a t i n g : 

" T h i s Court has h e l d w i t h r e g a r d t o Rule 9(h) and 
the r e l a t i o n - b a c k p r i n c i p l e s of Rule 1 5 ( c ) , A l a . R. 
C i v . P., t h a t the p l a i n t i f f must s t a t e a cause of 
a c t i o n a g a i n s t the f i c t i t i o u s l y named p a r t y i n the 
body of the o r i g i n a l c o m p l a i n t ; t h a t the p l a i n t i f f ' s 
i g n o r a n c e of the t r u e i d e n t i t y of the p a r t y i n t e n d e d 
t o be sued i s ' i n the sense of h a v i n g no knowledge' 
of the p a r t y ' s i d e n t i t y a t the time the c o m p l a i n t 
was f i l e d ; and t h a t the p l a i n t i f f must have used due 
d i l i g e n c e i n a t t e m p t i n g t o d i s c o v e r the i d e n t i t y of 
the f i c t i t i o u s l y named p a r t y . Columbia Eng'g I n t ' l  
L t d . v. Espey, 429 So. 2d 955, 958 ( A l a . 1983). To 
be e n t i t l e d t o the b e n e f i t of the r e l a t i o n - b a c k 
p r i n c i p l e s , the p l a i n t i f f must a c t w i t h due 
d i l i g e n c e t o a s c e r t a i n the f i c t i t i o u s l y named 
defendant's t r u e name and t o p r o m p t l y amend the 
c o m p l a i n t t o c o r r e c t l y i d e n t i f y t h a t defendant. The 
d u e - d i l i g e n c e s t a n d a r d , as s t a t e d i n Davis v. Mims, 
510 So. 2d 227, 229 ( A l a . 1987), ' i s whether the 
p l a i n t i f f knew, or s h o u l d have known or was on 
n o t i c e , t h a t the s u b s t i t u t e d defendants were i n f a c t 
the p a r t i e s d e s c r i b e d f i c t i t i o u s l y . ' " 
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Thus, i n o r d e r f o r the r e l a t i o n - b a c k d o c t r i n e t o a p p l y and 

j u s t i f y the s u b s t i t u t i o n of a defendant f o r a f i c t i t i o u s l y 

named p a r t y a f t e r the l i m i t a t i o n s p e r i o d has run, the 

p l a i n t i f f s e e k i n g such s u b s t i t u t i o n must e s t a b l i s h : (1) t h a t 

i t s t a t e d a cause of a c t i o n a g a i n s t the defendant i n the body 

of the o r i g i n a l c o m p l a i n t , a l b e i t i d e n t i f y i n g the p a r t y o n l y 

as a f i c t i t i o u s l y named p a r t y ; (2) t h a t i t was i g n o r a n t of the 

defendant's i d e n t i t y a t the time the o r i g i n a l c o m p l a i n t was 

f i l e d ; (3) t h a t i t e x e r c i s e d due d i l i g e n c e t o i d e n t i f y the 

f i c t i t i o u s l y named p a r t y ; and (4) t h a t i t p r o m p t l y amended i t s 

c o m p l a i n t once i t knew the i d e n t i t y of the f i c t i t i o u s l y named 

p a r t y . Xd. The absence of e v i d e n c e e s t a b l i s h i n g any one of 

these f a c t o r s i s s u f f i c i e n t t o s u p p o r t a t r i a l c o u r t ' s 

judgment d i s a l l o w i n g the o u t s i d e - t h e - l i m i t a t i o n s - p e r i o d 

s u b s t i t u t i o n . 

In t h i s case, the P a t t e r s o n s argue t h a t t h e r e i s 

s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g each of these f o u r f a c t o r s . 

CAC and Lonza do not c h a l l e n g e the P a t t e r s o n s ' a s s e r t i o n t h a t 

they were i g n o r a n t of CAC and Lonza's i d e n t i t y a t the time 

t h e y f i l e d t h e i r o r i g i n a l c o m p l a i n t but c o n t e s t the 

P a t t e r s o n s ' arguments w i t h r e g a r d t o each of the o t h e r t h r e e 
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f a c t o r s . Because we agree t h a t the P a t t e r s o n s d i d not move 

pr o m p t l y t o amend t h e i r c o m p l a i n t t o s u b s t i t u t e CAC and Lonza 

as defendants a f t e r t h e y knew or s h o u l d have known t h a t CAC 

and Lonza were the p a r t i e s d e s c r i b e d f i c t i t i o u s l y i n the 

o r i g i n a l c o m p l a i n t , we l i m i t our a n a l y s i s t o t h a t f a c t o r . 

The P a t t e r s o n s argue t h a t , a t the time they f i l e d t h e i r 

o r i g i n a l c o m p l a i n t , they r e a s o n a b l y b e l i e v e d t h a t N i c h o l s Wire 

bore r e s p o n s i b i l i t y f o r D i s o n ' s , and by e x t e n s i o n Dawn's, 

exposure t o a s b e s t o s because N i c h o l s Wire had become Dison's 

f i n a l employer i n 1991 when i t a c q u i r e d the f a c i l i t y he worked 

a t , and, the P a t t e r s o n s s t a t e , they b e l i e v e d t h a t a t the same 

time i t a c q u i r e d a l l l i a b i l i t i e s f o r harm done t o peop l e on 

those premises by the p r e v i o u s employers. They f u r t h e r s t a t e 

t h a t they d i d not become aware t h a t o t h e r p a r t i e s were 

p o t e n t i a l l y l i a b l e f o r Dawn's i n j u r i e s u n t i l r e c e i v i n g the 

d i s c o v e r y responses of N i c h o l s Wire t h a t i m p l i c a t e d Quanex. 

Two days a f t e r r e c e i v i n g those responses, they moved t o amend 

t h e i r c o m p l a i n t t o add Quanex as a defendant and, a g a i n they 

s t a t e , they b e l i e v e d a t t h a t time t h a t t h e y had named a l l 

l i a b l e p a r t i e s . Only when Quanex s u b s e q u e n t l y p r o v i d e d i t s 

responses t o d i s c o v e r y i n January 2011, the P a t t e r s o n s argue, 
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d i d t hey l e a r n t h a t CAC and Lonza might have some l i a b i l i t y , 

and they t h e r e f o r e moved t o amend t h e i r c o m p l a i n t t o 

s u b s t i t u t e them as d e f e n d a n t s . Even though they were aware of 

CAC's e x i s t e n c e b e f o r e t h a t t i m e , the P a t t e r s o n s argue, they 

were unaware of i t s p o t e n t i a l l i a b i l i t y . Thus, they argue, 

they e x e r c i s e d due d i l i g e n c e a t a l l t i m e s , and the 

s u b s t i t u t i o n s s h o u l d be p e r m i t t e d under Rule 9(h) and Rule 

1 5 ( c ) . 

However, the P a t t e r s o n s ' c l a i m s are b e l i e d by the f a c t s 

i n the r e c o r d . F i r s t , a l t h o u g h the P a t t e r s o n s s t a t e t h a t they 

b e l i e v e d t h a t N i c h o l s Wire had a c q u i r e d a l l l i a b i l i t y f o r 

as b e s t o s exposure a t Dison's workplace when i t p u r c h a s e d the 

f a c i l i t y and t h a t they a c c o r d i n g l y "had no reason t o s u s p e c t 

t h a t t h e r e even were any o t h e r l i a b l e premises defendants [or] 

to s e a r c h f o r any," t h i s argument i g n o r e s the f a c t t h a t the 

o r i g i n a l c o m p l a i n t a l s o named Dison's f i r s t employer a t the 

F l o r e n c e f a c i l i t y , Phelps-Dodge, as a p r e m i s e s - l i a b i l i t y 

defendant based on i t s c o n t r o l of t h a t f a c i l i t y . P a t t e r s o n s ' 

b r i e f , p. 21. The P a t t e r s o n s were on n o t i c e by a t l e a s t 

December 2009 t h a t CAC and/or i t s c o r p o r a t e p a r e n t Lonza had 

employed Dison a t the same f a c i l i t y f o r s e v e r a l y e a rs because 
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at t h a t time Dison's S o c i a l S e c u r i t y r e c o r d s i d e n t i f y i n g CAC 

and Lonza were s u b m i t t e d i n t o the r e c o r d , y e t the P a t t e r s o n s 

made no e f f o r t a t t h a t time t o s u b s t i t u t e CAC or Lonza as a 

defendant even though the b a s i s f o r f i n d i n g them l i a b l e would 

have been the same as the b a s i s f o r f i n d i n g Phelps-Dodge, who 

was named as a defendant i n the o r i g i n a l c o m p l a i n t , l i a b l e . 

Second, when the P a t t e r s o n s f i l e d t h e i r f i r s t amended 

c o m p l a i n t i n F e b r u a r y 2010 adding Quanex as a defendant ( o n l y 

two days a f t e r r e c e i v i n g the d i s c o v e r y f i r s t i d e n t i f y i n g 

Quanex), th e y a l s o a s s e r t e d a new c l a i m a g a i n s t a p r e v i o u s l y 

u n i d e n t i f i e d company, Ormet C o r p o r a t i o n , s t a t i n g : 

"Ormet C o r p o r a t i o n , i n d i v i d u a l l y and as  
s u c c e s s o r i n i n t e r e s t t o [CAC], produced, 
d i s t r i b u t e d , manufactured, i n s t a l l e d , i n s u r e d , 
owned, and/or m a i n t a i n e d or c o n t r o l l e d the p r e m i s e s , 
f a c i l i t i e s and w o r k s i t e s c o n t a i n i n g a s b e s t o s -
c o n t a i n i n g p r o d u c t s and/or m a t e r i a l s , i n c l u d i n g 
t h e i r own a s b e s t o s - c o n t a i n i n g p r o d u c t s and/or 
m a t e r i a l s and a s b e s t o s - c o n t a i n i n g p r o d u c t s and/or 
m a t e r i a l s produced or manufactured by o t h e r s . " 

(Emphasis added.) Thus, i n F e b r u a r y 2010, the P a t t e r s o n s 

a p p a r e n t l y had some knowledge of p o t e n t i a l l i a b i l i t y on the 

p a r t of CAC because th e y a s s e r t e d a c l a i m a g a i n s t Ormet based 

on i t s s t a t u s as s u c c e s s o r i n i n t e r e s t t o CAC. A c l a i m 

a s s e r t e d a g a i n s t CAC and or Lonza a t t h a t time would have been 
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t i m e l y ; however, such a c l a i m was not made i n s p i t e of the 

apparent knowledge of the i d e n t i f y of CAC and a t l e a s t a 

p a r t i a l u n d e r s t a n d i n g of i t s r o l e . No " f a i r - m i n d e d person i n 

the e x e r c i s e of i m p a r t i a l judgment" c o u l d r e a s o n a b l y conclude 

t h a t the P a t t e r s o n s d i d not have any knowledge of CAC's 

p o t e n t i a l l i a b i l i t y a t t h a t t i m e . West v. Founders L i f e  

A ssurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989) . 

Yet the P a t t e r s o n s n e v e r t h e l e s s w a i t e d u n t i l May 2011 — 

a p p r o x i m a t e l y 15 months a f t e r t h e y s h o u l d have known t h a t CAC 

and Lonza were e n t i t i e s t o be s u b s t i t u t e d f o r f i c t i t i o u s l y 

named defendants and 8 months a f t e r the s t a t u t e of l i m i t a t i o n s 

had e x p i r e d — t o seek t o s u b s t i t u t e CAC and Lonza as 

d e f e n d a n t s . We a c c o r d i n g l y conclude t h a t the P a t t e r s o n s are 

not e n t i t l e d t o the b e n e f i t of the r e l a t i o n - b a c k d o c t r i n e 

because they d i d not e x e r c i s e due d i l i g e n c e t o amend t h e i r 

c o m p l a i n t p r o m p t l y once two of the f i c t i t i o u s l y named p a r t i e s 

i n t h a t c o m p l a i n t were i d e n t i f i e d as CAC and Lonza. The t r i a l 

c o u r t a c c o r d i n g l y d i d not e r r i n e n t e r i n g a judgment i n f a v o r 

of CAC and Lonza. See Ex p a r t e Hensel Phelps C o n s t r . Co., 7 

So. 3d 999, 1004 ( A l a . 2008) ("[The p l a i n t i f f ] p l a i n l y f a i l e d 

t o comply w i t h the r u l e s g o v e r n i n g f i c t i t i o u s - p a r t y p r a c t i c e 
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i n h i s o v e r a l l d e l a y i n a s c e r t a i n i n g [the p e t i t i o n e r ' s ] 

i d e n t i t y and i n w a i t i n g seven months a f t e r o b t a i n i n g knowledge 

of the i d e n t i t y of [the p e t i t i o n e r ] as a defendant t o amend 

h i s c o m p l a i n t . " (emphasis added)); and S h e r r i n v. Bose, 608 

So. 2d 364, 366 ( A l a . 1992) ( a f f i r m i n g judgment f o r the 

defendant on s t a t u t e - o f - l i m i t a t i o n s ground where the p l a i n t i f f 

" w a i t e d almost 10 months b e f o r e amending the c o m p l a i n t " a f t e r 

defendant was i d e n t i f i e d (emphasis added)). 

IV. 

The P a t t e r s o n s ' i n i t i a t e d a l a w s u i t on August 13, 2009, 

a g a i n s t v a r i o u s companies t h a t manufactured or u t i l i z e d 

p r o d u c t s c o n t a i n i n g a s b e s t o s , a p p r o x i m a t e l y 11 months a f t e r 

Dawn was d i a g n o s e d w i t h mesothelioma on September 11, 2008. 

That l a w s u i t d i d not s p e c i f i c a l l y i d e n t i f y CAC or Lonza as 

d e f e n d a n t s ; however, on May 9, 2011, the P a t t e r s o n s sought t o 

amend t h e i r c o m p l a i n t t o s u b s t i t u t e them f o r f i c t i t i o u s l y 

named d e f e n d a n t s . The t r i a l c o u r t i n i t i a l l y a l l o w e d the 

amendment bu t , i n response t o a motion f i l e d by CAC and Lonza, 

s u b s e q u e n t l y h e l d t h a t the P a t t e r s o n s ' c l a i m s a g a i n s t them 

were b a r r e d by the s t a t u t e of l i m i t a t i o n s . We agree; because 

the P a t t e r s o n s d i d not p r o m p t l y move t o amend t h e i r c o m p l a i n t 
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t o s u b s t i t u t e CAC and Lonza as defendants a f t e r l e a r n i n g of 

t h e i r i d e n t i t y and p o t e n t i a l l i a b i l i t y , t hey are not e n t i t l e d 

t o the b e n e f i t of the r e l a t i o n - b a c k d o c t r i n e . The judgment 

e n t e r e d by the t r i a l c o u r t i n f a v o r of CAC and Lonza i s 

a c c o r d i n g l y a f f i r m e d . 

AFFIRMED. 

Malone, C.J., and P a r k e r , Shaw, and Wise, J J . , concur. 
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