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SUPREME COURT OF ALABAMA 

OCTOBER TERM, 2012-2013 

1101535 
Je f f Snider, as administrator of the estate of Thelma June 

Smith Snider, deceased 

v. 

Marquita S. Morgan, as executrix of the estate of Troy Ray 
Snider, deceased, et a l . 

Appeal from Marshall C i r c u i t Court 
(CV-2011-900062) 

SHAW, J u s t i c e . 

J e f f S n i d e r ( " J e f f " ) , as a d m i n i s t r a t o r of the e s t a t e of 

Thelma June Smith S n i d e r ("Thelma"), deceased, the p l a i n t i f f 

below, appeals from the t r i a l c o u r t ' s d i s m i s s a l of h i s 
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c o m p l a i n t a g a i n s t M a r q u i t a S. Morgan ("Morgan"), b o t h as 

e x e c u t r i x of the e s t a t e of Troy Ray S n i d e r ("Troy"), deceased, 

and on b e h a l f of the e s t a t e of H a r o l d S n i d e r ("Harold"), 

deceased, and F i r s t Bank of Boaz ( " F i r s t Bank"), the 

defendants below, f o r f a i l u r e t o s t a t e a c l a i m upon which 

r e l i e f c o u l d be g r a n t e d . 1 We a f f i r m i n p a r t , r e v e r s e i n p a r t , 

and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

In October 1998, Thelma, the mother of Troy and H a r o l d 

and the grandmother of J e f f and Morgan, e x e c u t e d a "General 

Power of A t t o r n e y " naming Troy and H a r o l d her a t t o r n e y s - i n -

f a c t . That document s p e c i f i c a l l y p r o v i d e d t h a t the enumerated 

powers c o u l d be performed by e i t h e r Troy or H a r o l d and t h a t 

1 A l t h o u g h Morgan's motion sought d i s m i s s a l "pursuant t o 
1 2 ( b ) [ , A l a . R. C i v . P . ] , " w i t h o u t s p e c i f y i n g any p a r t i c u l a r 
s u b s e c t i o n t h e r e o f , g i v e n the n a t u r e of the a l l e g a t i o n s 
t h e r e i n and the t r i a l c o u r t ' s t r e a t m e n t of the motion, we 
c o n s t r u e i t as h a v i n g been made pu r s u a n t t o R u l e 1 2 ( b ) ( 6 ) , f o r 
" f a i l u r e t o s t a t e a c l a i m upon which r e l i e f can be g r a n t e d . " 
See 1 Moore's F e d e r a l Rules Pamphlet § 1 2 . 4 [ 5 ] [ d ] , p. 186 
(2010) ("[T]he purpose of a Rule 12(b)(6) motion i s t o t e s t 
the l e g a l s u f f i c i e n c y of the p l e a d e r ' s c l a i m s f o r r e l i e f 
. . . . " ) ; Campton v. M i l l e r , 19 So. 3d 245, 249 ( A l a . C i v . App. 
2009) ("Our caselaw i s c l e a r ... t h a t i t i s the substance of 
a motion, not i t s nomenclature, t h a t i s c o n t r o l l i n g ; 'the 
r e l i e f sought i n a motion d e t e r m i n e s how t o t r e a t the 
motion.'" ( q u o t i n g A l l i e d Prods. Corp. v. Thomas, 954 So. 2d 
588, 589 n.3 ( A l a . C i v . App. 2 0 0 6 ) ) ) . 
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each was not r e q u i r e d " t o a c t i n u n i o n w i t h the o t h e r . " 

Thelma d i e d i n t e s t a t e on March 13, 2006. Troy d i e d t e s t a t e i n 

June 2009. In September 2009, J e f f o b t a i n e d l e t t e r s of 

a d m i n i s t r a t i o n naming him a d m i n i s t r a t o r of Thelma's e s t a t e . 

In A p r i l 2010, Morgan o b t a i n e d l e t t e r s t e s t a m e n t a r y naming her 

e x e c u t r i x of Troy's e s t a t e . H a r o l d d i e d , presumably t e s t a t e , 

see i n f r a note 5, i n J u l y 2010. 

In F e b r u a r y 2011, J e f f sued Morgan, as e x e c u t r i x of 

Troy's e s t a t e ; H a r o l d ' s e s t a t e ; and F i r s t Bank. J e f f ' s 

c o m p l a i n t a l l e g e d t h a t , b e f o r e Thelma's death, which was 

p u r p o r t e d l y p r e c e d e d by her d e c l i n i n g p h y s i c a l and mental 

h e a l t h r e s u l t i n g i n her incompetency, Troy and H a r o l d had 

" s e i z e d c o n t r o l of [Thelma's] a s s e t s and used them t o t h e i r 

own b e n e f i t . " The c o m p l a i n t s p e c i f i c a l l y r e f e r e n c e d a 

p u r p o r t e d l o a n of $46,000 t o Troy i n January 1988 from Thelma 

and her husband, James F. S n i d e r , 2 p u r s u a n t t o which Thelma 

and James a l l e g e d l y o b t a i n e d a mortgage on r e a l p r o p e r t y Troy 

2 I t i s u n c l e a r from the r e c o r d whether James was deceased 
a t the time the u n d e r l y i n g p r o c e e d i n g was i n i t i a t e d ; however, 
the r e c o r d i s d e v o i d of any mention of e i t h e r James or h i s 
e s t a t e as a p a r t y ; t h e r e f o r e , i t appears t h a t James 
predeceased Thelma. 
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owned. 3 I t f u r t h e r a l l e g e d t h a t , i n May 2002, H a r o l d , a c t i n g 

as Thelma's a l l e g e d " a t t o r n e y - i n - f a c t , " had e x e c u t e d a r e l e a s e 

r e c o r d e d i n the M a r s h a l l County Probate Court acknowledging 

" f u l l payment" o f the accompanying i n d e b t e d n e s s , s a t i s f y i n g 

the mortgage, and r e l e a s i n g Troy from f u r t h e r o b l i g a t i o n 

t h e r e o n . 4 As a r e s u l t of the f o r e g o i n g , and because, 

a c c o r d i n g t o J e f f ' s c o m p l a i n t , "the Loan had not been r e p a i d " 

a t the time of the a f o r e m e n t i o n e d r e l e a s e , J e f f f i l e d , on 

b e h a l f of Thelma's e s t a t e , a $46,000 c l a i m a g a i n s t Troy's 

e s t a t e , s e e k i n g "repayment of the Loan" p l u s i n t e r e s t as w e l l 

as the repayment of " o t h e r monies w r o n g f u l l y o b t a i n e d from 

Thelma ... by Troy " 

Contending b o t h t h a t Thelma was incompetent a t the time 

the r e l e a s e was e x e c u t e d and t h a t Troy's l o a n had not been 

r e p a i d a t the time of the r e l e a s e , J e f f ' s c o m p l a i n t , as 

3A copy of the mortgage, which had been d u l y r e c o r d e d w i t h 
the M a r s h a l l County Probate C o u r t , was a t t a c h e d t o J e f f ' s 
c o m p l a i n t . The mortgage s p e c i f i c a l l y r e f e r e n c e d a " p r o m i s s o r y 
note b e a r i n g even date w i t h t h i s i n s t r u m e n t ... due and 
pay a b l e i n (360) c o n s e c u t i v e monthly i n s t a l l m e n t s of $345.66 
each b e g i n n i n g 3/5/88 " 

4 F o l l o w i n g H a r o l d ' s r e l e a s e of the i n d e b t e d n e s s , Troy 
s u b s e q u e n t l y p l e d g e d the same p r o p e r t y p l e d g e d as s e c u r i t y f o r 
the $46,000 l o a n as c o l l a t e r a l f o r a $51,994.53 l o a n he 
o b t a i n e d from F i r s t Bank. 
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s u b s e q u e n t l y amended, a s s e r t e d a b r e a c h - o f - c o n t r a c t c l a i m 

a g a i n s t H a r o l d ' s e s t a t e (count I ) , a l l e g i n g t h a t H a r o l d had 

breached h i s c o n t r a c t u a l d u t i e s t o Thelma by " u s [ i n g ] h i s 

p u r p o r t e d powers as [Thelma's] p u r p o r t e d a t t o r n e y - i n - f a c t t o 

a c t c o n t r a r y t o [Thelma's] b e s t i n t e r e s t s " and s e e k i n g 

appointment of an a d m i n i s t r a t o r ad l i t e m of H a r o l d ' s e s t a t e ; 5 

a s s e r t e d a b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t Troy's e s t a t e 

(count I I ) , a l l e g i n g t h a t Troy breached an e x p r e s s or i m p l i e d 

c o n t r a c t t o repay the p u r p o r t e d l o a n of $46,000; a s s e r t e d an 

u n j u s t - e n r i c h m e n t c l a i m a g a i n s t b o t h Troy's e s t a t e and 

H a r o l d ' s e s t a t e (count I I I ) based on Troy and H a r o l d ' s a l l e g e d 

knowing acceptance and enjoyment of Thelma's money and a s s e t s 

w i t h o u t compensation t o Thelma, " i n c l u d i n g w i t h o u t 

l i m i t a t i o n , " Troy's a l l e g e d w r o n g f u l f a i l u r e t o repay the 

$46,000 l o a n ; a s s e r t e d a c l a i m l a b e l e d "money had and 

r e c e i v e d " a g a i n s t Troy's e s t a t e (count IV) based on Troy's 

a l l e g e d "enjoy[ment] of the b e n e f i t of the l o a n w i t h o u t 

r e p a y i n g same"; and a s s e r t e d a c l a i m f o r d e c l a r a t o r y r e l i e f 

5 I n t h e i r b r i e f t o t h i s C o u r t , Morgan and F i r s t Bank 
r e p r e s e n t t h a t , a p p a r e n t l y unbeknownst t o J e f f , Morgan was 
a l s o a p p o i n t e d e x e c u t r i x of H a r o l d ' s e s t a t e , and H a r o l d ' s w i l l 
has s i n c e been p r o b a t e d . 
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(count V ) , 6 s e e k i n g , among o t h e r r e l i e f , a d e c l a r a t i o n v o i d i n g 

the r e l e a s e e x e c u t e d by H a r o l d , r e s t o r a t i o n of the mortgage, 

and a d e c l a r a t i o n of e n t i t l e m e n t t o f u l l repayment of the 

o u t s t a n d i n g l o a n b a l a n c e by Troy's e s t a t e , as w e l l as a 

d e c l a r a t i o n as t o the p r i o r i t y of Thelma's mortgage over the 

subsequent mortgage of F i r s t Bank. 

Morgan moved t o d i s m i s s J e f f ' s c o m p l a i n t . S p e c i f i c a l l y , 

Morgan argued t h a t the b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t Troy's 

e s t a t e (count I I ) , the u n j u s t - e n r i c h m e n t c l a i m (count I I I ) , 

and the money-had-and-received c l a i m (count IV) were due t o be 

d i s m i s s e d under the " r u l e of repose." See, e.g., American  

Gen. L i f e & A c c i d e n t I n s . Co. v. Underwood, 886 So. 2d 807, 

812 ( A l a . 2004) ("The common-law r u l e of repose, which i s an 

a f f i r m a t i v e d e f e n s e , ... 'bars a c t i o n s t h a t have not been 

commenced w i t h i n 20 y e a rs from the time they c o u l d have been 

commenced.'"). She f u r t h e r contended, among o t h e r t h i n g s , 

t h a t counts I through IV a g a i n s t Troy's e s t a t e and counts I 

and I I I a g a i n s t H a r o l d ' s e s t a t e were b a r r e d by t h e i r 

6 A c t u a l l y , J e f f ' s amended c o m p l a i n t i n c l u d e d two counts 
l a b e l e d "Count F o u r . " Because h i s c l a i m f o r d e c l a r a t o r y 
r e l i e f was the second such c l a i m , and t o a v o i d c o n f u s i o n , we 
have d e s i g n a t e d t h a t count as "count V" f o r purposes of t h i s 
o p i n i o n . 
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r e s p e c t i v e s t a t u t e s of l i m i t a t i o n s . Morgan a t t a c h e d , as an 

e x h i b i t t o her d i s m i s s a l motion, a copy of the v e r i f i e d c l a i m 

J e f f had f i l e d i n Troy's e s t a t e p r o c e e d i n g s . 

Over J e f f ' s o p p o s i t i o n , and w i t h o u t s t a t i n g the reasons 

f o r i t s d e c i s i o n , the t r i a l c o u r t g r a n t e d Morgan's d i s m i s s a l 

motion, d i s m i s s i n g the c l a i m s a g a i n s t Troy's e s t a t e and 

Ha r o l d ' s e s t a t e . J e f f s u b s e q u e n t l y f i l e d a motion a s k i n g the 

t r i a l c o u r t t o " r e c o n s i d e r " t h a t r u l i n g ( h e r e i n a f t e r r e f e r r e d 

t o as a "motion t o r e c o n s i d e r " ) , which the t r i a l c o u r t d e n i e d , 

s t a t i n g : 

"The f a c t u a l a l l e g a t i o n s [ J e f f ] makes i n h i s 
c o m p l a i n t , viewed i n a l i g h t most f a v o r a b l e t o 
[ J e f f ] , [do] not a l l e g e the e x i s t e n c e of any 
p r o m i s s o r y note t h a t would have s e c u r e d the 
mortgage. I t i s i n t e r e s t i n g t h a t the ' l o a n ' was t o 
be r e p a i d over a p e r i o d of 30 years and [ J e f f ] 
c l a i m s t h a t c r e a t e d a c o n t r a c t t h a t the br e a c h 
t h e r e o f would make the r u l e of repose i n a p p l i c a b l e . 
A l s o , he c l a i m s the a c t s complained of would a l s o 
not be o u t s i d e the s t a t u t e of l i m i t a t i o n s . 

" C o n s i d e r i n g the a l l e g a t i o n s i n a l i g h t most 
f a v o r a b l e t o [ J e f f ] , the Court f i n d s the 20 year 
r u l e of repose a p p l i e s t o any mortgage, even one 
se c u r e d by a note t h a t p r o v i d e s f o r payment over a 
p e r i o d of 30 years because t h e r e i s no a l l e g a t i o n 
t h a t t h e r e was a payment made w i t h i n the 20 year 
p e r i o d t h a t would t o l l the r u l e of repose (and t h a t 
a l s o assumes the e x i s t e n c e of a p r o m i s s o r y note, not 
p l e d , t h a t p r o v i d e s f o r such payment t e r m s ) . The 
o n l y element t o the r u l e of repose i s t i m e . " 
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T h e r e a f t e r , F i r s t Bank sought and o b t a i n e d i t s own 

d i s m i s s a l w i t h p r e j u d i c e from the case i n c o n s i d e r a t i o n of the 

f a c t t h a t i t had been named as a p a r t y o n l y as a r e s u l t of i t s 

mortgage i n t e r e s t i n Troy's r e a l p r o p e r t y . 

S t a n d a r d of Review 

In t h e i r b r i e f s t o t h i s C o u r t , the p a r t i e s d i s a g r e e as t o 

the a p p l i c a b l e s t a n d a r d of r e v i e w . Morgan and F i r s t Bank 

appear t o contend t h a t t h e i r motions t o d i s m i s s were c o n v e r t e d 

to motions f o r a summary judgment because m a t t e r s o u t s i d e the 

p l e a d i n g s were s u b m i t t e d , and the t r i a l c o u r t f a i l e d t o 

ex c l u d e those m a t t e r s . See Rule 1 2 ( b ) , A l a . R. C i v . P. ("If, 

on a motion a s s e r t i n g the defense numbered (6) t o d i s m i s s f o r 

f a i l u r e of the p l e a d i n g t o s t a t e a c l a i m upon which r e l i e f can 

be g r a n t e d , m a t t e r s o u t s i d e the p l e a d i n g are p r e s e n t e d t o and 

not e x c l u d e d by the c o u r t , the motion s h a l l be t r e a t e d as one 

f o r summary judgment and d i s p o s e d of as p r o v i d e d i n Rule 56 

. . . . " ) . Morgan's motion t o d i s m i s s i n c l u d e d as an e x h i b i t a 

copy of the v e r i f i e d statement of c l a i m t h a t J e f f had f i l e d 

a g a i n s t Troy's e s t a t e . S i m i l a r l y , J e f f ' s response i n 

o p p o s i t i o n t o t h a t motion i n c l u d e d b o t h the statement of c l a i m 

and the power of a t t o r n e y . N o n e t h e l e s s , the motions t o 
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d i s m i s s were not c o n v e r t e d t o motions f o r a summary judgment, 

because the e x h i b i t s s e t out above were s p e c i f i c a l l y 

r e f e r e n c e d i n J e f f ' s c o m p l a i n t and, t h u s , were not m a t t e r s 

o u t s i d e the p l e a d i n g . Donoghue v. American N a t ' l I n s . Co., 

838 So. 2d 1032, 1035 ( A l a . 2002) ( a d o p t i n g the r u l e 

" p r e c l u d i n g c o n v e r s i o n when the e x h i b i t s i n q u e s t i o n are 

r e f e r r e d t o i n , and are c e n t r a l t o , the p l a i n t i f f ' s 

c o m p l a i n t " ) . See a l s o Lewis v. F i r s t Tuskegee Bank, 964 So. 

2d 36, 39 n. 1 ( A l a . C i v . App. 2007) ("'[D]ocuments a t t a c h e d 

t o a motion t o d i s m i s s are c o n s i d e r e d a p a r t of the p l e a d i n g s 

i f those documents were s p e c i f i c a l l y r e f e r r e d t o i n the 

p l a i n t i f f ' s c o m p l a i n t and are c e n t r a l t o the c l a i m b e i n g 

b r o u g h t . ' " ( q u o t i n g Banks, F i n l e y , White & Co. v. Wri g h t , 864 

So. 2d 324, 327 ( A l a . C i v . App. 2 0 0 1 ) ) ) . 

Morgan and F i r s t Bank a l l e g e t h a t J e f f ' s motion t o 

r e c o n s i d e r i n c l u d e d e v i d e n c e o u t s i d e the p l e a d i n g s , namely an 

a f f i d a v i t e x e c u t e d by J e f f ' s c o u n s e l and s u p p o r t i n g 

documentation — i n c l u d i n g an e - m a i l communication from 

Morgan's and F i r s t Bank's c o u n s e l d a t e d May 11, 2011 -- aimed 

at e s t a b l i s h i n g t h a t Troy had made s e v e r a l s u b s t a n t i a l 

payments t o the n u r s i n g home where Thelma r e s i d e d p r i o r t o 
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her death. However, J e f f made no showing t h a t the e v i d e n c e 

s u b m i t t e d i n support of h i s motion was newly d i s c o v e r e d , t h a t 

i s , t h a t i t was d i s c o v e r e d a f t e r the t r i a l c o u r t e n t e r e d i t s 

judgment of d i s m i s s a l , nor d i d he o f f e r any o t h e r e x p l a n a t i o n 

f o r h i s d e l a y i n f i l i n g the s u p p o r t i n g documents, which were 

c l e a r l y r e c e i v e d by h i s a t t o r n e y p r i o r t o the h e a r i n g on 

Morgan's d i s m i s s a l motion and the t r i a l c o u r t ' s d i s m i s s a l . 7 

The p a r t i e s p r e s e n t n o t h i n g i n d i c a t i n g t h a t J e f f c o u l d 

p r o p e r l y use a p o s t - d i s m i s s a l motion t o r e c o n s i d e r t o 

b e l a t e d l y submit the m a t e r i a l s he w ished t o p r o v i d e t o the 

t r i a l c o u r t i n o p p o s i t i o n t o the d i s m i s s a l motion; t h e r e f o r e , 

the t r i a l c o u r t c o u l d not, and a p p a r e n t l y d i d not, c o n s i d e r 

the e v i d e n c e when d e t e r m i n i n g whether f a c t s e x i s t e d on which 

J e f f might u l t i m a t e l y p r e v a i l . Cf. Moore v. G l o v e r , 501 So. 

2d 1187, 1189 ( A l a . 1986) ( " [ P ] l a i n t i f f ' s motion, w i t h i t s 

a t t a c h e d e x h i b i t and a f f i d a v i t , sought t o have the t r i a l c o u r t 

r e c o n s i d e r i t s ... judgment i n l i g h t of the new e v i d e n c e (as 

7An a f f i d a v i t by J e f f ' s c o u n s e l , which accompanied J e f f ' s 
motion t o r e c o n s i d e r , d i d r e p r e s e n t t h a t "[he] d i d not 
r e t r i e v e the ... e m a i l f o r s e v e r a l days t h e r e a f t e r " ; however, 
the a f f i d a v i t f a i l e d t o a l l e g e a s p e c i f i c date on which J e f f ' s 
c o u n s e l d i d r e t r i e v e the e - m a i l and c l e a r l y d i d not a l l e g e 
t h a t i t was not r e t r i e v e d w i t h i n s u f f i c i e n t time t o have been 
s u b m i t t e d b e f o r e the t r i a l c o u r t e n t e r e d i t s judgment of 
d i s m i s s a l . 

10 
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opposed t o 'newly d i s c o v e r e d evidence') b e l a t e d l y s u b m i t t e d by 

p l a i n t i f f . " ) . Because the t r i a l c o u r t d i d not c o n s i d e r , and 

c o u l d not have c o n s i d e r e d , the u n t i m e l y m a t e r i a l s a t t a c h e d t o 

J e f f ' s motion t o r e c o n s i d e r , Morgan's motion t o d i s m i s s , which 

had a l r e a d y been g r a n t e d , d i d not c o n v e r t t o a motion f o r a 

summary judgment, and the a p p r o p r i a t e s t a n d a r d of r e v i e w i s 

t h a t a p p l i c a b l e t o a Rule 12(b) d i s m i s s a l : 

"'On a p p e a l , a d i s m i s s a l i s not 
e n t i t l e d t o a presumption of c o r r e c t n e s s . 
The a p p r o p r i a t e s t a n d a r d of r e v i e w under 
Rule 12(b)(6) i s whether, when the 
a l l e g a t i o n s of the c o m p l a i n t are viewed 
most s t r o n g l y i n the p l e a d e r ' s f a v o r , i t 
appears t h a t the p l e a d e r c o u l d prove any 
s e t of c i r c u m s t a n c e s t h a t would e n t i t l e 
[him] t o r e l i e f . In making t h i s 
d e t e r m i n a t i o n , t h i s C ourt does not c o n s i d e r 
whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether [he] may p o s s i b l y 
p r e v a i l . We note t h a t a Rule 12(b)(6) 
d i s m i s s a l i s p r o p e r o n l y when i t appears  
beyond doubt t h a t the p l a i n t i f f can prove  
no s e t of f a c t s i n sup p o r t of the c l a i m 
t h a t would e n t i t l e the p l a i n t i f f t o 
r e l i e f . ' 

"Nance v. Matthews, 622 So. 2d 297, 299 ( A l a . 1993) 
( c i t a t i o n s o m i t t e d ) . " 

L l o y d Noland Found., I n c . v. H e a l t h S o u t h Corp., 979 So. 2d 

784, 791 ( A l a . 2007) (emphasis added). 

11 
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D i s c u s s i o n  

I. R ule of Repose 

J e f f ' s p r i m a r y c l a i m on a p p e a l , i n l i g h t of the t r i a l 

c o u r t ' s apparent d i s m i s s a l of h i s c l a i m s based s o l e l y on the 

a p p l i c a t i o n of the r u l e of repose, i s t h a t , when the 

a l l e g a t i o n s of h i s c o m p l a i n t are viewed i n the l i g h t most 

f a v o r a b l e t o him, he has a l l e g e d f a c t s d e m o n s t r a t i n g " t h a t the 

a c t i o n s or o m i s s i o n s which form the b a s i s of t h i s s u i t 

o c c u r r e d w i t h i n twenty ... years of the [ f i l i n g ] date o f 

[ t h a t ] c o m p l a i n t . " ( J e f f ' s b r i e f , a t p. 14.) More 

s p e c i f i c a l l y , J e f f argues t h a t h i s c o m p l a i n t a l l e g e d s o l e l y 

t h a t the l o a n t o Troy had not been r e p a i d , o m i t t i n g 

a l l e g a t i o n s "as t o the terms of repayment, any p a r t i a l payment 

or a l t e r n a t e payment arrangements, a l l of which would d e f e a t 

the a p p l i c a t i o n of the r u l e of repose." ( J e f f ' s b r i e f , a t p. 

16.) 

As the t r i a l c o u r t n oted i n i t s o r d e r denying J e f f ' s 

motion t o r e c o n s i d e r , i t a p p a r e n t l y c o n s t r u e d the c o m p l a i n t ' s 

s i l e n c e i n t h a t r e g a r d as J e f f ' s f a i l u r e t o a l l e g e any payment 

by Troy subsequent t o the o r i g i n a l l o a n date t h a t would have 

t o l l e d the r u l e of repose. The t r i a l c o u r t a p p a r e n t l y f u r t h e r 

12 
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conclude d , d e s p i t e the c l e a r r e f e r e n c e t o the c o r r e s p o n d i n g 

note and the terms of repayment i n c l u d e d on the f a c e of the 

copy of the mortgage a t t a c h e d t o J e f f ' s amended c o m p l a i n t , 

t h a t J e f f had f a i l e d t o p l e a d the e x i s t e n c e of an agreement 

p r o v i d i n g f o r an extended repayment p e r i o d t h a t might have 

a l s o d e f e a t e d the r u l e of repose. Those c o n s t r u c t i o n s appear 

t o be c o n t r a r y t o the a p p l i c a b l e s t a n d a r d , which r e q u i r e s t h a t 

the a l l e g a t i o n s of the c o m p l a i n t be c o n s t r u e d i n J e f f ' s f a v o r . 

See L l o y d Noland, s u p r a . 

With r e g a r d t o the a p p l i c a t i o n of the r u l e of repose, we 

e x p l a i n e d i n Underwood, sup r a : 

"The common-law r u l e of repose, which i s an 
a f f i r m a t i v e defense, R e c t o r v. B e t t e r Houses, I n c . , 
820 So. 2d 75, 78 ( A l a . 2001), 'bars a c t i o n s t h a t 
have not been commenced w i t h i n 20 y e a rs from the 
time they c o u l d have been commenced. ' T i e r c e v.  
E l l i s , 624 So. 2d 553, 554 ( A l a . 1993) . The r u l e of 
repose ' i s not a f f e c t e d by the c i r c u m s t a n c e s of the 
s i t u a t i o n , by p e r s o n a l d i s a b i l i t i e s , or by whether 
p r e j u d i c e has r e s u l t e d or e v i d e n c e [has been] 
obscured.' B o s h e l l v. K e i t h , 418 So. 2d 89, 91 ( A l a . 
1982). 'Lack of n o t i c e i s not s u f f i c i e n t t o a v e r t 
the a p p l i c a t i o n of the [ r u l e of r e p o s e ] . ' B a l l e n g e r  
v. L i b e r t y N a t ' l L i f e I n s . Co., 271 A l a . 318, 322, 
123 So. 2d 166, 169 (1960); a c c o r d Ex p a r t e L i b e r t y  
N a t ' l L i f e I n s . Co., 825 So. 2d 758, 764 ( A l a . 
2002), and Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 858 
So. 2d 950, 957-59 ( A l a . 2003) (Johnstone, J . , 
d i s s e n t i n g ) . '[T]he o n l y element of the r u l e of 
repose i s t i m e . ' B o s h e l l , 418 So. 2d a t 91. 

13 
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"'The o n l y c i r c u m s t a n c e t h a t w i l l s t a y the 
r u n n i n g of the 20-year p e r i o d of repose i s a 
r e c o g n i t i o n of the e x i s t e n c e of the c l a i m a n t ' s r i g h t 
by the p a r t y d e f e n d i n g a g a i n s t the c l a i m . ' B o s h e l l , 
418 So. 2d a t 92. The r e c o g n i t i o n must be d i s t i n c t . 
B a l l e n g e r , 271 A l a . a t 323, 123 So. 2d a t 169. Such 
a r e c o g n i t i o n w i l l r e s t a r t the r u n n i n g of the 
20-year p e r i o d . Hendley v. F i r s t N a t ' l Bank of  
H u n t s v i l l e , 234 A l a . 535, 537, 176 So. 348, 350 
(1937). For example, a p a r t i a l payment on a 
mortgage debt i s s u f f i c i e n t r e c o g n i t i o n by the 
mortgagor of the l i e n of the mortgage t o s t a r t a new 
20-year repose p e r i o d r u n n i n g on the mortgagee's 
c l a i m s under the mortgage. Hendley, sup r a . 
L i k e w i s e , a statement i n a deed t h a t the p r o p e r t y 
conveyed by the deed i s s u b j e c t t o a mortgage i s a 
s u f f i c i e n t r e c o g n i t i o n of the l i e n of the mortgage 
t o s t a r t a new 20-year repose p e r i o d r u n n i n g on the 
mortgagee's r i g h t t o e n f o r c e the l i e n . Braun v.  
P e t t y j o h n , 176 A l a . 592, 594-95, 58 So. 907, 908 
(1912). 

"The r u l e of repose b e g i n s r u n n i n g on a c l a i m as 
soon as a l l of the e s s e n t i a l elements of t h a t c l a i m 
c o e x i s t so t h a t the p l a i n t i f f c o u l d v a l i d l y f i l e 
s u i t . S p a i n v. Brown & W i l l i a m s o n Tobacco Corp., 
872 So. 2d 101, 129 (2003) (Johnstone, J . , w r i t i n g 
s p e c i a l l y ) . 

" ' I n some i n s t a n c e s , [the f i r s t p o i n t 
i n time when a l l of the e s s e n t i a l elements 
of a c l a i m f i r s t c o e x i s t so t h a t the 
p l a i n t i f f c o u l d v a l i d l y sue and, t h e r e f o r e , 
the p o i n t i n time when the r u l e of repose 
b e g i n s t o run] may be the same as the date 
of the " a c c r u a l " of a c l a i m . However, ... 
repose does not depend on " a c c r u a l " because 
the concept of a c c r u a l sometimes 
i n c o r p o r a t e s o t h e r f a c t o r s , such as n o t i c e , 
knowledge, or d i s c o v e r y . For example, see 
A l a . Code 1975, § 6-2-3 ( p r o v i d i n g t h a t a 
f r a u d c l a i m does not accrue " u n t i l the 
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d i s c o v e r y by the a g g r i e v e d p a r t y of the 
f a c t c o n s t i t u t i n g the f r a u d " ) . ' 

"Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 825 So. 2d a t 
764 n.2. A s u i t on a t o r t c l a i m may not be commenced 
u n t i l the defendant's t o r t i o u s a c t p r o x i m a t e l y 
causes the p l a i n t i f f t o s u f f e r an a c t u a l i n j u r y . 1  

Stephens v. C r e e l , 429 So. 2d 278, 280-83 ( A l a . 
1983) . I f a p l a i n t i f f ' s a c t u a l i n j u r y r e s u l t i n g from 
a t o r t i s the payment of premiums f o r an i n s u r a n c e 
p o l i c y , the payment of the f i r s t premium f o r the 
p o l i c y e s t a b l i s h e s the element of damage e s s e n t i a l 
t o a c l a i m f o r the t o r t . B o s w e l l v. L i b e r t y N a t ' l  
L i f e I n s . Co., 643 So. 2d 580 ( A l a . 1994), and 
Donoghue v. American N a t ' l I n s . Co., 838 So. 2d 1032 
( A l a . 2002). On c l a i m s [of] u n j u s t enrichment and 
money had and r e c e i v e d , a p l a i n t i f f may commence a 
s u i t as soon as the defendant r e c e i v e s money and the 
c i r c u m s t a n c e s i m p l y the o b l i g a t i o n t o r e s t o r e i t . 
See Mutual B l d g . & Loan Ass'n v. Watson, 226 A l a . 
526, 528, 147 So. 817, 817 (1933) ('An a c t i o n f o r 
money had and r e c e i v e d i s one i n assumpsit based 
upon a promise t o repay i m p l i e d by law ') 

" 1A s u i t on a b r e a c h - o f - c o n t r a c t c l a i m , on the 
o t h e r hand, may be commenced as soon as the 
defendant breaches the c o n t r a c t , r e g a r d l e s s of 
whether the p l a i n t i f f has s u f f e r e d an a c t u a l i n j u r y . 
Stephens v. C r e e l , 429 So. 2d 278 ( A l a . 1983). ..." 

886 So. 2d a t 812-13. 

As s e t out above, d i s m i s s a l f o r f a i l u r e t o s t a t e a c l a i m 

p u r s u a n t t o Rule 12(b) (6) i s a p p r o p r i a t e o n l y "when i t appears 

beyond doubt t h a t the p l a i n t i f f can prove no s e t of f a c t s i n 

supp o r t of the c l a i m t h a t would e n t i t l e the p l a i n t i f f t o 

r e l i e f . " A l t r u s t F i n . S e r v s . , I n c . v. Adams, 76 So. 3d 228, 
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235 ( A l a . 2011). Thus, i n o r d e r t o s u r v i v e a Rule 12(b)(6) 

motion based on the a p p l i c a t i o n of the r u l e of repose, J e f f ' s 

c o m p l a i n t o n l y had t o c o n t a i n f a c t u a l a l l e g a t i o n s s u p p o r t i n g 

the "presum[ption] t h a t the f i r s t m i s s e d payment o c c u r r e d 

w i t h i n twenty ... years of the date of [the] c o m p l a i n t . " 

( J e f f ' s b r i e f , a t p. 17.) 

Here, J e f f ' s c o m p l a i n t a l l e g e s t h a t Troy " f a i l [ e d ] t o 

repay," as promised, a p u r p o r t e d l o a n , which, a c c o r d i n g t o the 

a t t a c h e d mortgage, was r e f l e c t e d i n a c o r r e s p o n d i n g p r o m i s s o r y 

note due and p a y a b l e over a 30-year p e r i o d . As J e f f c o r r e c t l y 

contends, h i s c o m p l a i n t merely a l l e g e d Troy's d e f a u l t — a 

p r e c u r s o r t o an a c t i o n b e i n g f i l e d a g a i n s t Troy by Thelma and 

James t o r e c o v e r on the u n d e r l y i n g debt — not a s p e c i f i c date  

on which t h a t d e f a u l t p u r p o r t e d l y o c c u r r e d . We agree, as J e f f 

a l s o argues, t h a t the t r i a l c o u r t may not merely "presume t h a t 

the f i r s t m i s s e d payment [ d i d not] o c c u r [ ] w i t h i n twenty ... 

years of the ... c o m p l a i n t . " ( J e f f ' s b r i e f , a t p. 17.) 

F u r t h e r , J e f f i n c l u d e s i n h i s b r i e f t o t h i s C ourt a u t h o r i t y 

e s t a b l i s h i n g t h a t any payment Troy made a f t e r an i n i t i a l event 

of d e f a u l t would have r e s t a r t e d the repose p e r i o d . See 

Underwood, 886 So. 2d a t 812 ("[A] p a r t i a l payment on a 
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mortgage debt i s s u f f i c i e n t r e c o g n i t i o n by the mortgagor of 

the l i e n of the mortgage t o s t a r t a new 20-year repose p e r i o d 

r u n n i n g on the mortgagee's c l a i m s under the m ortgage."). 8 

S u f f i c e i t t o say, we d e c l i n e t o conclude t h a t J e f f ' s 

f a i l u r e t o a l l e g e a s p e c i f i c d e f a u l t date w i l l s u p p o r t the 

t r i a l c o u r t ' s c o n c l u s i o n t h a t no payment was ever made and 

a p p l i e d t o the o u t s t a n d i n g l o a n b a l a n c e . M o b i l e I n f i r m a r y v.  

Delchamps, 642 So. 2d 954, 958 ( A l a . 1994) ("[T]he f a c t t h a t 

[the p l a i n t i f f ] d i d not a l l e g e the date when she f i r s t 

s u f f e r e d bone d e g e n e r a t i o n i n her jaw i s not a ground f o r a 

d i s m i s s a l under Rule 12(b) (6), A l a . R. C i v . P."). C o n s t r u i n g , 

as we must, the a l l e g a t i o n s of J e f f ' s c o m p l a i n t i n h i s f a v o r , 

t h e r e are f a c t s , namely Troy's payment h i s t o r y , t h a t , assuming 

J e f f i s a b l e t o e s t a b l i s h them, would b o t h d e f e a t the r u l e of 

repose and e n t i t l e J e f f , on b e h a l f of Thelma's e s t a t e , t o 

r e l i e f . 

In r e a c h i n g t h a t c o n c l u s i o n , we are m i n d f u l of J e f f ' s 

s i m u l t a n e o u s demand, v i a the p r o o f of c l a i m f i l e d a g a i n s t 

8To the e x t e n t t h a t J e f f argues t h a t the e v i d e n c e 
accompanying h i s p o s t - d i s m i s s a l motion t o r e c o n s i d e r 
p o t e n t i a l l y e s t a b l i s h e d some type of a l t e r n a t e payment 
arrangement, which t o l l e d the r u l e - o f - r e p o s e p e r i o d , the t r i a l 
c o u r t c o u l d not have p r o p e r l y c o n s i d e r e d t h a t e v i d e n c e . See 
supra note 7. 
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Troy's e s t a t e , f o r repayment of the e n t i r e " i n d e b t e d n e s s 

r e f l e c t e d by the Mortgage," which, the c l a i m a s s e r t e d , 

"remain[ed] due and owing." Were we r e q u i r e d t o view t h a t 

a l l e g a t i o n i n the l i g h t most f a v o r a b l e t o the movants, i t 

might s u p p o r t the t r i a l c o u r t ' s judgment. However, the 

a p p l i c a b l e s t a n d a r d d i c t a t e s a d i f f e r e n t r e s u l t : 

"When the s u f f i c i e n c y of a c o m p l a i n t i s a t i s s u e , 
t h i s C ourt w i l l l i b e r a l l y c o n s t r u e the c o m p l a i n t i n 
f a v o r of s t a t i n g a c l a i m f o r r e l i e f . ' D i s m i s s a l s 
under Rule 12(b)(6) s h o u l d be g r a n t e d s p a r i n g l y , and 
such a d i s m i s s a l i s p r o p e r o n l y when i t appears 
beyond a doubt t h a t the p l a i n t i f f can prove no s e t 
of f a c t s i n s u p p o r t of the c l a i m which would e n t i t l e 
him or her t o r e l i e f . ' G a r r e t t v. Hadden, 495 So. 2d 
616, 617 ( A l a . 1986). '"'Where a [Rule] 12(b)(6) 
motion has been g r a n t e d and t h i s C ourt i s c a l l e d 
upon t o r e v i e w the d i s m i s s a l of the c o m p l a i n t , we 
must examine the a l l e g a t i o n s c o n t a i n e d t h e r e i n and 
c o n s t r u e them so as t o r e s o l v e a l l doubts c o n c e r n i n g 
the s u f f i c i e n c y of the c o m p l a i n t i n f a v o r of the 
p l a i n t i f f . ' " ' B o s w e l l v. L i b e r t y N a t ' l L i f e I n s .  
Co., 643 So. 2d 580, 581 ( A l a . 1994), q u o t i n g Grant  
v. B u t l e r , 590 So. 2d 254, 255 ( A l a . 1991), q u o t i n g 
i n t u r n Greene County Bd. of Educ. v. B a i l e y , 586 
So. 2d 893, 897-98 ( A l a . 1991)." 

Radenhausen v. Doss, 819 So. 2d 616, 619-20 ( A l a . 2001) . 

In c o n s i d e r i n g Rule 12(b)(6) d i s m i s s a l s , t h i s Court has 

f u r t h e r observed: 

" I t i s a x i o m a t i c t h a t a 12(b)(6) motion s h o u l d 
'seldom be g r a n t e d and s h o u l d o n l y be g r a n t e d when 
" i t appears beyond doubt t h a t the p l a i n t i f f can 
prove no s e t of f a c t s i n s u p p o r t of h i s c l a i m which 
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would e n t i t l e him t o r e l i e f , " ' J e a n n i e ' s G r o c e r y v.  
B a l d w i n County E l e c t r i c Membership C o r p o r a t i o n , 331 
So. 2d 665, 667 ( A l a . 1976). Upon c o n s i d e r a t i o n of 
the motion, which goes o n l y t o the f a c e of the 
c o m p l a i n t , the a l l e g a t i o n s are t o be c o n s i d e r e d i n 
l i g h t f a v o r a b l e t o the p l a i n t i f f and doubts r e s o l v e d 
i n h i s f a v o r , P r u i t t v. P r u i t t , 343 So. 2d 495 ( A l a . 
1977); i f the c o u r t doubts p l a i n t i f f ' s r e c o v e r y , i t 
s h o u l d deny the motion, T r a b i t s v. F i r s t N a t i o n a l  
Bank of M o b i l e , 295 A l a . 85, 323 So. 2d 353 (1975)." 

Sims v. Lewis, 374 So. 2d 298, 303 ( A l a . 1979). 

Here, Thelma and James d i d not have a v i a b l e and 

c o g n i z a b l e c l a i m a g a i n s t Troy u n t i l Troy d e f a u l t e d on the 

mortgage debt, i f i n d e e d he d i d . A l t h o u g h the p r o o f of c l a i m 

seeks the f u l l amount of the l o a n , we do not see t h a t as 

f o r e c l o s i n g the p o s s i b i l i t y , as J e f f argues on a p p e a l , t h a t 

Troy may have made payments and t h a t a l e s s e r amount was 

a c t u a l l y due. Because the 20-year common-law r u l e of repose 

i s p r e m i s ed upon a p r e e x i s t i n g r i g h t t o a s s e r t a c l a i m and 

because J e f f may p o s s i b l y demonstrate a f a c t u a l s c e n a r i o where 

d e f a u l t and the r e s u l t i n g r i g h t t o sue o c c u r r e d w i t h i n 20 

years of the f i l i n g date of the u n d e r l y i n g s u i t , the t r i a l 

c o u r t e r r e d i n s i m p l y d i s m i s s i n g J e f f ' s c o m p l a i n t i n i t s 

e n t i r e t y based on the date of the o r i g i n a l mortgage and the 

presumed a p p l i c a t i o n of the r u l e of repose. F u r t h e r , because 

n e i t h e r Morgan's Rule 12(b)(6) motion nor F i r s t Bank's 
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subsequent motion f o r d i s m i s s a l p u r p o r t e d t o a s s e r t any 

independent ground j u s t i f y i n g a d i s m i s s a l of J e f f ' s c l a i m s 

a g a i n s t F i r s t Bank, and because those c l a i m s are i n t e r t w i n e d 

w i t h J e f f ' s mortgage-based c l a i m s , the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g J e f f ' s c l a i m s a g a i n s t F i r s t Bank. 

I I . S t a t u t e s of L i m i t a t i o n s 

To the e x t e n t t h a t the t r i a l c o u r t ' s d i s m i s s a l may have 

been premised, i n p a r t , on the a l t e r n a t i v e s t a t u t e - o f -

l i m i t a t i o n s ground i n c l u d e d i n Morgan's d i s m i s s a l motion, J e f f 

d i s p u t e s t h a t the a p p l i c a b l e s t a t u t e s of l i m i t a t i o n s b a r h i s 

c l a i m s . As i n d i c a t e d by i t s o r d e r d e n y ing J e f f ' s p o s t -

d i s m i s s a l motion t o r e c o n s i d e r , the t r i a l c o u r t does not 

appear t o have c o n s i d e r e d t h i s a l t e r n a t i v e argument i n 

d i s m i s s i n g J e f f ' s c o m p l a i n t . However, g i v e n the w e l l 

e s t a b l i s h e d p r i n c i p l e t h a t " ' [ t ] h i s C ourt may a f f i r m a t r i a l 

c o u r t ' s judgment on "any v a l i d l e g a l ground p r e s e n t e d by the 

r e c o r d , r e g a r d l e s s of whether t h a t ground was c o n s i d e r e d , or 

even i f i t was r e j e c t e d , by the t r i a l c o u r t , " ' " Warren v.  

Hooper, 984 So. 2d 1118, 1121 ( A l a . 2007) ( q u o t i n g G e n e r a l  

Motors Corp. v. Stokes C h e v r o l e t , I n c . , 885 So. 2d 119, 124 

( A l a . 2003), q u o t i n g i n t u r n L i b e r t y N a t ' l L i f e I n s . Co. v. 
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U n i v e r s i t y of Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 

1013, 1020 ( A l a . 2003)), we must examine the m e r i t s of each 

c l a i m i n l i g h t of the a l t e r n a t i v e s t a t u t e - o f - l i m i t a t i o n s 

ground. 9 

A. B r e a c h - o f - C o n t r a c t C l a i m A g a i n s t H a r o l d ' s E s t a t e 

(Count I) 

Count I of J e f f ' s c o m p l a i n t a l l e g e d a b r e a c h - o f - c o n t r a c t 

c l a i m a g a i n s t H a r o l d ' s e s t a t e based on H a r o l d ' s p u r p o r t e d 

misuse of the powers g r a n t e d him under the power of a t t o r n e y 

e x e c u t e d by Thelma. More s p e c i f i c a l l y , J e f f g e n e r a l l y 

contended t h a t , i n a c t i n g c o n t r a r y t o Thelma's b e s t i n t e r e s t s , 

H a r o l d b r e a c h e d t h a t p o w e r - o f - a t t o r n e y agreement. N o t a b l y , 

the language i n c l u d e d i n count I of J e f f ' s c o m p l a i n t does not 

s p e c i f i c a l l y r e f e r t o the c i r c u m s t a n c e s s u r r o u n d i n g the 

r e l e a s e of the i n d e b t e d n e s s and s a t i s f a c t i o n of the mortgage, 

nor does i t appear t o l i m i t H a r o l d ' s complained-of conduct t o 

any one s p e c i f i c event or p e r i o d of time w h i l e he was s e r v i n g 

as Thelma's a t t o r n e y - i n - f a c t . F u r t h e r , count I s p e c i f i c a l l y 

9Because the a c t s or o m i s s i o n s g i v i n g r i s e t o counts I 
through IV of J e f f ' s c o m p l a i n t s e r v e as the b a s i s f o r J e f f ' s 
r e q u e s t f o r d e c l a r a t o r y r e l i e f i n count V, we do not i n t e r p r e t 
count V as a s s e r t i n g an independent cause of a c t i o n t o which 
a s e p a r a t e s t a t u t e of l i m i t a t i o n s would a p p l y . We note t h a t 
Morgan took a s i m i l a r p o s i t i o n i n her d i s m i s s a l motion. 
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i n c o r p o r a t e d e a r l i e r f a c t u a l a l l e g a t i o n s s e t out i n J e f f ' s 

c o m p l a i n t , i n c l u d i n g the c o n t e n t i o n t h a t "Troy ... and H a r o l d 

... s e i z e d c o n t r o l of Thelma['s] ... a s s e t s and used them t o 

t h e i r own b e n e f i t " d u r i n g the l a s t 10 years of Thelma's l i f e , 

i . e . , from a p p r o x i m a t e l y March 1996 u n t i l March 2006. 

Assuming, as we must under the a p p l i c a b l e s t a n d a r d s e t 

out above, t h a t J e f f can prove the a l l e g a t i o n i n h i s c o m p l a i n t 

t h a t H a r o l d r e c e i v e d c o n s i d e r a t i o n i n exchange f o r a c t i n g as 

Thelma's a t t o r n e y - i n - f a c t , t h e r e may be c i r c u m s t a n c e s under 

which J e f f can demonstrate t h a t a v a l i d c o n t r a c t was, i n f a c t , 

c r e a t e d between Thelma and H a r o l d . Compare Smith v. Wachovia, 

33 So. 3d 1191, 1200 ( A l a . 2009) ( h o l d i n g t h a t "[b]ecause no 

promise or performance was extended t o the w i f e by the husband 

f o r her performance under the power of a t t o r n e y , " "the 

u n d e r t a k i n g was g r a t u i t o u s i n n a t u r e and d i d not c r e a t e any 

l e g a l l y e n f o r c e a b l e c o n t r a c t r i g h t " ) . F u r t h e r , p u r s u a n t t o 

i t s terms, the power of a t t o r n e y Thelma e x e c u t e d was i n t e n d e d 

to be "a d u r a b l e power of a t t o r n e y ' " and t o remain i n f u l l 

f o r c e and e f f e c t u n t i l t e r m i n a t e d by a subsequent w r i t i n g 

e x e c u t e d by Thelma. Because n o t h i n g i n the r e c o r d suggests 

o t h e r w i s e , we may presume t h a t the power of a t t o r n e y remained 
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i n e f f e c t and t h a t H a r o l d c o n t i n u e d t o s e r v e as Thelma's 

a t t o r n e y - i n - f a c t u n t i l Thelma's death i n March 2006. 

The p a r t i e s agree t h a t an a c t i o n a l l e g i n g b r e a c h of 

c o n t r a c t i s s u b j e c t t o the s i x - y e a r s t a t u t e of l i m i t a t i o n s 

found i n § 6-2-34, A l a . Code 1975. Thus, even assuming t h a t 

the power of a t t o r n e y was not a c o n t r a c t under s e a l and thus 

s u b j e c t t o the more f o r g i v i n g 10-year s t a t u t e of l i m i t a t i o n s 

p r o v i d e d i n § 6-2-33, A l a . Code 1975, 1 0 J e f f c l e a r l y f i l e d h i s 

c o m p l a i n t i n F e b r u a r y 2011, l e s s than 5 years a f t e r the power 

of a t t o r n e y t e r m i n a t e d i n 2006. C o n s t r u i n g the a l l e g a t i o n s of 

J e f f ' s c o m p l a i n t i n h i s f a v o r , as we must, we conclude t h a t he 

may be a b l e t o prove a s e t of f a c t s under which h i s c l a i m 

a g a i n s t H a r o l d ' s e s t a t e based upon H a r o l d ' s p u r p o r t e d b r e a c h 

of the power of a t t o r n e y p r o v i d i n g c o n t r o l of Thelma's a s s e t s 

1 0To the e x t e n t t h a t J e f f argues t h a t the power of 
a t t o r n e y was a c o n t r a c t under s e a l and thus governed by a 10-
y ear s t a t u t e of l i m i t a t i o n s and t h a t he, t h u s , had 10 y e a rs 
from the date of the r e l e a s e of the i n d e b t e d n e s s i n 2002 -¬
the s o l e b r e a c h event p a r t i c u l a r l y d e s c r i b e d i n h i s c o m p l a i n t 
-- t o sue, we note, as do the p a r t i e s , " t h a t the g u i d i n g 
d o c t r i n e i n d e t e r m i n i n g whether a c o n t r a c t i s s e a l e d i s the 
i n t e n t of the c o n t r a c t i n g p a r t i e s . " K & C Dev. Corp. v.  
AmSouth Bank, N.A., 597 So. 2d 671, 674 ( A l a . 1992) . 
T h e r e f o r e , t h e r e seem t o be f a c t s a l l e g e d t h a t , assuming J e f f 
can prove them, would s u p p o r t the a p p l i c a t i o n of a 10-year 
s t a t u t e of l i m i t a t i o n s . 
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i s not b a r r e d by the r u n n i n g of the l i m i t a t i o n s p e r i o d . 

T h e r e f o r e , the s t a t u t e - o f - l i m i t a t i o n s ground would not s u p p o r t 

d i s m i s s a l of count I under Rule 1 2 ( b ) ( 6 ) . 

B. B r e a c h - o f - C o n t r a c t C l a i m A g a i n s t Troy's E s t a t e 

(Count I I ) 

Count I I of J e f f ' s c o m p l a i n t a l l e g e d a b r e a c h - o f - c o n t r a c t 

c l a i m a g a i n s t Troy's e s t a t e based on Troy's p u r p o r t e d f a i l u r e 

t o repay the $46,000 l o a n from Thelma and James. A l t h o u g h 

J e f f f a i l e d t o p l e a d the e x i s t e n c e of a note and s p e c i f i c a l l y 

acknowledges, i n kee p i n g w i t h the t r i a l c o u r t ' s f i n d i n g s , t h a t 

he has not l o c a t e d the i n s t a l l m e n t note r e f e r e n c e d i n the 

r e s u l t i n g mortgage, t h a t acknowledgment does not p r e c l u d e the 

p o s s i b i l i t y t h a t one does e x i s t or t h a t J e f f c o u l d o t h e r w i s e 

demonstrate a s e t of f a c t s e n t i t l i n g him t o r e l i e f on t h i s 

c l a i m as w e l l . In f a c t , a l t h o u g h J e f f does not s t a t e i n h i s 

c o m p l a i n t t h a t a "note" e x i s t s , he does p l e a d a c o n t r a c t , the 

terms of which are s u p p o r t e d by the mortgage a t t a c h e d t o and 

i n c o r p o r a t e d i n t o h i s c o m p l a i n t . 

F u r t h e r , J e f f c i t e s a u t h o r i t y e s t a b l i s h i n g t h a t , i n 

Alabama, "the s t a t u t e of l i m i t a t i o n s does not b e g i n t o run 

a g a i n s t the payee u n t i l the l a s t i n s t a l l m e n t i s due and 

u n p a i d . " W i l l i a m s v. W i l l i a m s , 497 So. 2d 481, 483 ( A l a . 
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1986). Thus, assuming t h a t J e f f can i n v a l i d a t e H a r o l d ' s 

r e l e a s e and demonstrate a 30-year i n s t a l l m e n t debt, J e f f ' s 

c o m p l a i n t was f i l e d b e f o r e the l a s t i n s t a l l m e n t would have 

f a l l e n due i n 2018. A l t h o u g h J e f f may not u l t i m a t e l y p r e v a i l 

as t o t h i s i s s u e , a t p r e s e n t our s o l e concern i s whether, 

under the f a c t s a l l e g e d , he might u l t i m a t e l y be a b l e t o do so. 

T h e r e f o r e , the t r i a l c o u r t e r r e d t o the e x t e n t t h a t i t r e l i e d 

on the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s i n d i s m i s s i n g t h i s 

c l a i m . 

C. U n j u s t - E n r i c h m e n t / R e s t i t u t i o n Claims A g a i n s t H a r o l d ' s  
E s t a t e and Troy's E s t a t e (Count I I I ) 

I n i t i a l l y , we note t h a t count I I I of J e f f ' s c o m p l a i n t 

a s s e r t e d u n j u s t - e n r i c h m e n t c l a i m s a g a i n s t b o t h H a r o l d ' s e s t a t e 

and Troy's e s t a t e based on the g e n e r a l a l l e g a t i o n t h a t H a r o l d 

and Troy "knowingly a c c e p t e d the enjoyment and b e n e f i t of 

Thelma['s] ... money and a s s e t s , i n c l u d i n g w i t h o u t l i m i t a t i o n 

the Loan, w i t h o u t compensating [Thelma] i n any way." On 

a p p e a l , however, J e f f appears t o l i m i t h i s c l a i m of a l l e g e d 

u n j u s t enrichment s o l e l y t o Troy's e s t a t e . ( J e f f ' s b r i e f , a t 

p. 27.) J e f f makes no argument t h a t h i s c l a i m seeks damages 

a g a i n s t H a r o l d ' s e s t a t e f o r u n j u s t enrichment; t h e r e f o r e , J e f f 

has waived any argument c o n c e r n i n g the a l l e g e d u n j u s t 
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enrichment of H a r o l d ' s e s t a t e , and we a f f i r m the t r i a l c o u r t ' s 

d i s m i s s a l i n s o f a r as i t r e l a t e s t o t h a t c l a i m . Tucker v.  

C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 

( A l a . 2003) ( s t a t i n g t h a t i s s u e s not r a i s e d and argued i n 

b r i e f are w a i v e d ) . 

F u r t h e r , the above-quoted language from J e f f ' s c o m p l a i n t 

b o t h s p e c i f i c a l l y r e f e r e n c e s the l o a n and suggests a b r o a d e r , 

more g e n e r a l misuse of Thelma's a s s e t s by b o t h Troy and H a r o l d 

d u r i n g her a l l e g e d i n c a p a c i t y spanning the l a s t 10 y e a rs of 

her l i f e , i . e . , u n t i l her d e a t h i n 2006. In h i s b r i e f , 

however, J e f f ' s own i n t e r p r e t a t i o n of h i s c o m p l a i n t l i m i t s h i s 

c l a i m t o Troy's a l l e g e d f a i l u r e t o repay the l o a n " i n monthly 

i n s t a l l m e n t s over a p e r i o d of t h i r t y (30) y e a r s , b e g i n n i n g i n 

1988 and ending i n 2018." ( J e f f ' s b r i e f , a t p. 27.) In 

p e r f o r m i n g our s t a t u t e - o f - l i m i t a t i o n s a n a l y s i s , we, t h e r e f o r e , 

l i m i t our a n a l y s i s s o l e l y t o the l o a n - b a s e d a s s e r t i o n s i n 

J e f f ' s c o m p l a i n t . 

The p a r t i e s d i s a g r e e as t o the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s . S p e c i f i c a l l y , w i t h o u t i n c l u d i n g a c i t a t i o n t o 

s u p p o r t i n g a u t h o r i t y , J e f f m a i n t a i n s t h a t the s i x - y e a r s t a t u t e 

of l i m i t a t i o n s s e t out i n § 6-2-34(9), A l a . Code 1975, a p p l i e s 
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t o i m p l i e d c o n t r a c t s and thus governs h i s u n j u s t - e n r i c h m e n t 

c l a i m . C o n t r a r y t o t h a t p o s i t i o n , Morgan and F i r s t Bank c i t e 

n o n b i n d i n g a u t h o r i t y i n s u p p o r t of the p r o p o s i t i o n t h a t , 

depending on the source of the a l l e g e d u n j u s t enrichment, 

e i t h e r the two-year s t a t u t e of l i m i t a t i o n s a p p l i c a b l e t o t o r t -

based a c t i o n s or the s i x - y e a r s t a t u t e of l i m i t a t i o n s 

a p p l i c a b l e t o c o n t r a c t - b a s e d c l a i m s may a p p l y . See Auburn  

Univ. v. I n t e r n a t i o n a l Bus. Machs. Corp., 716 F. Supp. 2d 

1114, 1118 (M.D. A l a . 2010) ("[S]ome u n j u s t - e n r i c h m e n t c l a i m s , 

such as c l a i m s f o r enrichment f l o w i n g from a b r e a c h of the 

c o r p o r a t e f i d u c i a r y d u t i e s of l o y a l t y and due c a r e , c l e a r l y 

a r i s e from t o r t i n j u r i e s , w h i l e o t h e r u n j u s t - e n r i c h m e n t 

c l a i m s , such as c l a i m s f o r enrichment f l o w i n g from the 

r e n d e r i n g of s u b s t a n t i a l performance on a merely t e c h n i c a l l y 

i n v a l i d c o n t r a c t , c l e a r l y a r i s e from c o n t r a c t i n j u r i e s . " ) . 

The c o u r t i n Auburn U n i v e r s i t y o b served t h a t "Alabama 

s t a t e c o u r t s have not d e c i d e d whether u n j u s t - e n r i c h m e n t c l a i m s 

are t o r t c l a i m s or i m p l i e d - c o n t r a c t c l a i m s , much l e s s which 

s t a t u t e of l i m i t a t i o n s a p p l i e s t o such c l a i m s . " 716 F. Supp. 

2d a t 1117. Our r e s e a r c h s i m i l a r l y c o n f i r m s t h a t t h e r e i s a 

d i s t i n c t absence of a u t h o r i t y d e f i n i t i v e l y s t a t i n g the s t a t u t e 
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of l i m i t a t i o n s a p p l i c a b l e t o an u n j u s t - e n r i c h m e n t c l a i m . We 

need not, however, d e c i d e t h a t i s s u e here. 

J e f f argues t h a t Troy's e s t a t e was u n j u s t l y e n r i c h e d each 

time a payment on the mortgage came due and Troy f a i l e d t o 

make t h a t payment. We agree. As s e t out above, t h e r e are 

c i r c u m s t a n c e s a l l e g e d by J e f f t h a t c o u l d e s t a b l i s h t h a t 

payments on the note s e c u r e d by the mortgage were due over a 

30-year p e r i o d 1 1 and t h a t the in d e b t e d n e s s was f r a u d u l e n t l y 

and/or p r e m a t u r e l y r e l e a s e d . Assuming t h a t J e f f s u c c e s s f u l l y 

demonstrates those f a c t s , payments on the note remain due a t 

p r e s e n t and Troy's e s t a t e c o n t i n u e s t o be u n j u s t l y e n r i c h e d by 

i t s a l l e g e d f a i l u r e t o pay. T h e r e f o r e , c o n s t r u i n g the f a c t s 

i n f a v o r of J e f f , we conclude t h a t he may be a b l e t o 

demonstrate c o n t i n u i n g u n j u s t enrichment by Troy's e s t a t e , 

which p r e v e n t s h i s c l a i m from b e i n g b a r r e d by a p p l i c a t i o n of 

even the two-year s t a t u t e of l i m i t a t i o n s u rged by Morgan and 

1 1No p a r t y argues the e x i s t e n c e of an a c c e l e r a t i o n c l a u s e 
or the p o t e n t i a l e f f e c t of such a c l a u s e on Troy's o b l i g a t i o n 
under the note. R e g a r d l e s s , however, "Alabama cases have 
h i s t o r i c a l l y c o n s i d e r e d the o p t i o n a l a c c e l e r a t i o n c l a u s e t o be 
f o r the b e n e f i t of the c r e d i t o r , and have h e l d t h a t the debt 
does not mature f o r the purpose of the s t a t u t e of l i m i t a t i o n s 
u n t i l the l a s t i n s t a l l m e n t i s due and u n p a i d . " W i l l i a m s , 497 
So. 2d a t 482. 
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F i r s t Bank. Thus, the a l t e r n a t i v e ground i n c l u d e d i n Morgan's 

motion s i m i l a r l y would not have s u p p o r t e d the t r i a l c o u r t ' s 

d i s m i s s a l of J e f f ' s u n j u s t - e n r i c h m e n t c l a i m a g a i n s t Troy's 

e s t a t e . 

D. "Money Had and R e c e i v e d " C l a i m s A g a i n s t Troy's E s t a t e 

J e f f ' s c o m p l a i n t a s s e r t e d , s o l e l y a g a i n s t Troy's e s t a t e , 

a c l a i m a l l e g i n g "money had and r e c e i v e d " based on Troy's 

a l l e g e d "enjoy[ment] of the b e n e f i t of the l o a n w i t h o u t 

r e p a y i n g the same." As mentioned p r e v i o u s l y , w i t h r e g a r d t o 

" c l a i m s f o r ... money had and r e c e i v e d , a p l a i n t i f f may 

commence a s u i t as soon as the defendant r e c e i v e s money and 

the c i r c u m s t a n c e s i m p l y the o b l i g a t i o n t o r e s t o r e i t . " 

Underwood, 886 So. 2d a t 813. See a l s o R i c e v. T u s c a l o o s a  

County, 242 A l a . 62, 67, 4 So. 2d 497, 500 (1941) ( h o l d i n g 

t h a t , as t o a c l a i m of money had and r e c e i v e d , " [ t h e ] r i g h t of 

a c t i o n a c c r u e s , and the s t a t u t e of l i m i t a t i o n s b e g i n s t o run, 

i m m e d i a t e l y upon the payment" and f u r t h e r c i t i n g the "many 

s i m i l a r h o l d i n g s s u p p o r t i n g the view t h a t the c l a i m a c c r u e d on 

the date the money was p a i d " (emphasis o m i t t e d ) ) ; American  

Bonding Co. of B a l t i m o r e v. F o u r t h N a t ' l Bank of Montgomery, 

205 A l a . 652, 656, 88 So. 838, 842 (1921) ("Upon the r e c e i p t 
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of t h i s money by the bank an a c t i o n arose i n f a v o r of s a i d 

E s t e l l e Manegold f o r money had and r e c e i v e d , which a c t i o n i s 

b a r r e d i n s i x years from the date of the a c c r u a l t h e r e o f . " ) . 

The p a r t i e s c o r r e c t l y agree t h a t t h i s p a r t i c u l a r c l a i m , 

which c l e a r l y seeks "the r e c o v e r y of money upon a l o a n , " i s 

a f f o r d e d a s i x - y e a r l i m i t a t i o n s p e r i o d under § 6-2-34(5), A l a . 

Code 1975. See a l s o Johnson v. L i f e I n s . Co. of Alabama, 581 

So. 2d 438, 443 ( A l a . 1991). Morgan and F i r s t Bank argue, as 

to the money-had-and-received c l a i m , b o t h t h a t " [ t ] h e r e c o u l d 

be no c l e a r e r s t a r t i n g date f o r the s t a t u t e of l i m i t a t i o n s ... 

than the date of the mortgage i n January of 1988" and t h a t 

"the s t a t u t e of l i m i t a t i o n s s h o u l d have b e g i n [ s i c ] r u n n i n g on 

the f i r s t m i ssed mortgage payment." ( A p p e l l e e s ' b r i e f , a t pp. 

32, 33.) Under e i t h e r t h e o r y , the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s appears t o bar J e f f ' s p r o s e c u t i o n of the c l a i m f o r 

money had and r e c e i v e d and j u s t i f i e s i t s d i s m i s s a l . 

S p e c i f i c a l l y , assuming t h a t the s t a t u t e of l i m i t a t i o n s began 

t o run a t the date of the mortgage, i t e x p i r e d i n January 1994 

-- s i x years a f t e r Troy i n i t i a l l y r e c e i v e d the money from 

Thelma and James i n January 1988. A l t e r n a t i v e l y , g i v e n t h a t 

the a l l e g e d f a c t s w i l l not l o g i c a l l y s u pport the assumption 
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t h a t Troy c o n t i n u e d making mortgage payments a f t e r the r e l e a s e 

of the in d e b t e d n e s s i n 2002, and because t h i s c l a i m i s not 

c o n t r a c t - r e l i a n t , then the s t a t u t e of l i m i t a t i o n s e x p i r e d i n 

2008 -- s i x years a f t e r the r e l e a s e . Thus, r e g a r d l e s s of 

which of the two a l t e r n a t e t h e o r i e s i s a p p l i e d , the s t a t u t e 

would have run as t o t h i s p a r t i c u l a r c l a i m w e l l b e f o r e the 

f i l i n g date of the u n d e r l y i n g c o m p l a i n t . 

C o n c l u s i o n 

In c o n s i d e r a t i o n of the f o r e g o i n g , we a f f i r m the Rule 

12(b)(6) d i s m i s s a l of J e f f ' s c l a i m a g a i n s t Troy's e s t a t e f o r 

money had and r e c e i v e d (count IV) and the p o r t i o n of count I I I 

r e p r e s e n t i n g J e f f ' s u n j u s t - e n r i c h m e n t c l a i m a g a i n s t H a r o l d ' s 

e s t a t e . The t r i a l c o u r t ' s judgment of d i s m i s s a l of the 

r e m a i n i n g c o u n t s , however, must be r e v e r s e d and the cause 

remanded f o r f u r t h e r p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Malone, C.J., and S t u a r t , P a r k e r , and Wise, J J . , concur. 
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